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intended recipients only and is not intended and should not be construed 
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or availability with respect to the guide or the informa�on provided 
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The advancement of civiliza�ons is con�ngent upon human innova�on and 

progression, which presupposes produc�ve ac�vity and conducive 

regula�ons. �onstruc�ve role of Governments – both overt and passive – 

is, therefore, crucial for guiding, suppor�ng, and sustaining not just the 

commercial enterprise but also for human edifica�on. It is for this reason 

that we advocate a wide-ranging kaleidoscope to assess the poten�al of a 

na�on, much beyond the tradi�onal variables deployed to assess economic 

returns for foreign investors. In our humble view, the inquiry equally 

envisions the larger backdrop of historical and geographical, past and 

present polity, governance framework, human capital and cultural ethos, 

besides the obvious, such as economic fundamentals, regulatory 

framework, legal system, policy trends, business ra�onale, etc. for 

commencing commercial ac�vity in an overseas jurisdic�on. 

PREFACE

It is in the aforesaid backdrop and to celebrate India’s 75 year of 

Independence and three decades of na�ons economic reforms, we are 

pleased to present our firm’s second edi�on of Doing Business in India, 

which captures relevant developments including the passage of Finance 

Act 2021 and related announcements. As an objec�ve of making the guide 

pragma�c paradigm, while a�emp�ng this second edi�on, we have 

adopted an approach of pu�ng ourselves in the shoes of investors as to 

why India should be chosen to invest or do business in India. By doing so, 

we found a natural expansion in the range of inquiries and variables 

requiring elocu�on. �nshackling the constraints of size, form, and content 

of the previous edi�on, we decided to make a fresh a�empt, virtually like a 

clean slate, in seeking to encompass variables which add relevance and 

value in assessing India's economic and business poten�al. At the same 

�me, we are hopeful of con�nuing the privilege endorsement of eminent 

personali�es, ins�tu�ons and peers who commended the first edi�on of 

Doing Business in India which was released in last week of 2018. It's 

heartening to note that in the 2020 Ease of Doing Business in India ranking 

of the World bank annual ra�ngs, India is ranked at 63 among the 190 

economies improving its previous ranking of 77 in 2018, featuring among 

the top 10 performers for the third consecu�ve year. Equally, the FDI 
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Ÿ The third chapter enunciates the governance framework. It spells out 

ac�ons of the execu�ve wing of the Government along with the respec�ve 

roles. A�er finaliza�on of the chapters, early this month, in the cabinet 

reshuffle, the Prime Minister besides expanding his Council of Ministers 

announced se�ng up a Ministry of Co-opera�on to strengthen the working 

of coopera�ves and development of mul�-State coopera�ves. The contents 

of this chapter are deliberately broad-based to cover all major ministries of 

the Government of India, so as lay out the func�ons of various 

departments of the government which interact in varying capaci�es with 

the foreign investors. The underlying intent is to guide the reader in 

traversing through the regulatory setup. 

this chapter enumerates the cons�tu�onal and governance framework and 

enlists the different organs and actors of the State besides the popula�on 

and demographic profile to reflect upon the workforce poten�al and 

demographic dividend. 

Ÿ The second chapter summarizes current trends in the Indian economy. 

An a�empt has been made to objec�vely delineate reflec�ons from 

economic and market perspec�ve from twin prisms of pre-covid and covid-

related developments. The underlying intent is to reflect the sui generis 

reforms trajectory as also the covid-induced accelera�on to brighten the 

business sen�ments. The sta�s�cal analysis covers crucial areas like India's 

top trading partners over the years, FDI inflow trends, export-import data, 

leading sectors of Indian economy, currency movement, etc.  

Ÿ The fourth chapter is an introduc�on to Indian financial market 

regulators. India has a robust regulatory regime which significantly 

empowers the market regulators, not just with an empowerment to 

enforce regula�ons but also to frame them. Thus, an insight into their 

inter-se jurisdic�ons, composi�on, func�oning etc. is expedient in 

traversing the business opportuni�es in India. This chapter goes beyond 

covering the self-governing regulators, such as RBI, SEBI, IRDAI, etc. to 

enumerate other regulators which exercise significant func�ons, such as 

those comprising of the Departments of the Ministry of Finance.

Ÿ The fi�h chapter a�empts to dissect key policies governing foreign 

investments in India. The intent is to demys�fy the exhaus�ve contents of 

This second edi�on divided into eight chapters – an exposi�onal increase 

from the four chapters in the first edi�on – which are spread out to cover 

mul�farious variables which are most per�nent for an investment decision. 

In this guide, we have a�empted to set out the big picture on the 

accentua�ng variables shaping India's investment climate and how India is 

unleashing slew of reforms to address challenges posed due to global 

pandemic. It is important to recall that whether it be the standalone 

reforms (such as the 15% corporate tax rate to new manufacturing 

companies in 2019; the virtual tax-free status extended in 2020 to 

sovereign wealth funds and pension funds, etc.), or the larger investment 

a�rac�ons (such as the Produc�on linked incen�ve scheme, for 

manufacturing, make in India, etc.), India has not remained shy of reform; a 

con�nuous journey even since the opening up of Indian economy in this 

very month of July 1991. Recent developments on  ongoing nego�a�ons of 

Free Trade Agreements and larger economic partnerships with UK and EU, 

besides the consistent expansion of the exis�ng trade �es with leading 

global economies, put further focus on India as a key investment 

des�na�on for �mes to come. The emphasis by the Government of India to 

con�nuously improve its Ease-of-Doing business rankings, ins�tu�ons like 

Invest India ac�ng as a catalyst, one-stop portal window for foreign 

investors by Ministry of Industry & Commerce, and ultra large 

infrastructural projects (in both greenfield and brownfield sectors) further 

add glamour and incremental reason to consider India as an investment 

choice. The reason for highligh�ng these aspects is that Covid, whose 

strenuous impact on the world cannot be overemphasised, has not 

affected the aspira�ons of modern India, and, if at all, only expedited 

Governments resolve for reforms agenda. 

Ÿ The first chapter a�empts to demys�fy the poli�cal and economic 

outlook by way of an overview of macro-economic variables. To illustrate, 

figures speak for themselves – India received FDI of USD81.7 billion in FY 

20-21 and there was FDI inflow of USD 6.24 billion during April 2021, that is 

38% higher as compared to April 2020. The World Investment Report 2021, 

released by UNCTAD states India as the fi�h largest recipient of FDI rising 

27% over 2019.
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Sincerely,      

In conclusion, I wish to place on record my apprecia�on to WG&L, a 

division of Thomson Reuters for giving us this opportunity to do the India 

chapter, for which we sought their permission to distribute this to our 

firms' clients. I also appreciate con�nuous support of Invest India for their 

support and to the Prime Minister’s Economic Advisory Council and NITI 

Aayog for their encouragement and tes�monials. I also like to express my 

gra�tude to team of our researchers comprising of Economists, Chartered 

Accountants and Lawyers to bring together mul�-disciplinary skills for 

bringing the content.

New Delhi

August 15, 2021

Mukesh Butani 

the FDI Policy, Foreign Trade Policy, IPR regimes, etc. 

Ÿ The sixth chapter addresses the steps required to be undertaken and 

key a�endant considera�ons for se�ng up opera�ons in India. The scope 

of this chapter encompasses industrial licencing regula�ons, entry op�ons 

for foreign investors, types of investment vehicles, their regulatory 

framework, corporate choices including the relevant legal framework 

governing legal en��es, other forms of business en��es, etc.

Ÿ The eight and last chapter unravels the dispute resolu�on framework of 

India. Beginning with the hierarchical set-up of the courts and their 

jurisdic�ons, the chapter explains the key features of the Indian judicial 

system besides the process-chart of dispute resolu�on, both on the civil 

and criminal side. Alternate dispute resolu�on mechanisms, such as 

arbitra�on, concilia�on, media�on, etc. are also enumerated in this 

chapter, which therea�er explains the scheme of specialised adjudica�on 

through the various technical and subject-ma�er tribunals opera�ng under 

various laws.

We are op�mis�c that this edi�on will con�nue to maintain the enviable 

balance of assis�ng the decision-makers seeking to considering the 

suitability of India as an investment des�na�on and at the same �me 

quenching the thirst of curious onlookers seeking to know more about India. 

Ÿ The seventh chapter is an introduc�on to the taxa�on regime of India. 

The chapter commences with a summa�on of key corporate tax regula�ons 

and delineates substan�ve tax concepts which are relevant to determine 

the extent of taxable presence in India. It also lays out the framework of 

wide network of Tax, informa�on exchange and bilateral conven�ons that 

India is part of with an intent to be compe��ve. Therea�er, the chapter 

addresses other relevant aspects, such as tax implica�on on various forms 

of capital-exits, transfer pricing regula�ons, tax-filing calendar, etc. The 

chapter further explains the tax administra�on structure and key 

processes, specifically those relevant for foreign investors, such as tax-

treaty framework, mutual agreement procedures, advance pricing 

agreements, equalisa�on levy. etc. Finally, the key features of the indirect 

tax laws represented by the Goods and Services Tax and Customs laws have 

been set out. 
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Liquidity Adjustment Facility

Land Acquisi�on, Rehabilita�on and Rese�lement Act

Liquid-crystal Display

Light-emi�ng Diode

Life Insurance Corpora�on

Limited Liability Partnership

Liaison Office

Limita�on of Benefits

Liquefied Petroleum Gas

Limited

Le�er of Undertaking

Most Appropriate Method

Mutual Agreement Procedure

Minimum Alternate Tax

Mandatory Binding Treaty Arbitra�on

Ministry of Corporate Affairs

Mul� Commodity Exchange of India Limited

Merchandise Export India Scheme
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Ministry of Finance
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Month-on-Month
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Non-banking Financial Company
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Na�onal Investment and Infrastructure Fund Limited

Na�onal Infrastructure Policy
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Profit-split Method

Private
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It has a rich heritage and diverse history. It occupies the 

greater part of South Asia. Its capital is New Delhi, built in the 

20 century just south of the historic hub of Old Delhi to serve 

as India's administra�ve centre. India is a federa�on of 2� 

States and nine Union Territories (UTs). India's Government is a 

cons�tu�onal republic represen�ng a highly diverse 

popula�on consis�ng of thousands of ethnic groups speaking 

hundreds of languages. With roughly one-sixth of the world's 
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INDIA IS A MULTI-CULTURAL COUNTRY 
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as India's administra�ve centre. India is a federa�on of 2� 

States and nine Union Territories (UTs). India's Government is a 

cons�tu�onal republic represen�ng a highly diverse 

popula�on consis�ng of thousands of ethnic groups speaking 

hundreds of languages. With roughly one-sixth of the world's 

total popula�on, India is the world’s second-most populous 

country, a�er China. 
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1.1. CONSTITUTIONAL FRAMEWORK AND POLITY 

The Indian Cons�tu�on was adopted in the year 1949. The Cons�tu�on has 

since acted as a custodian of its ci�zens' rights and freedom. India is a 

Sovereign, Socialist, Democra�c, Republic and the Cons�tu�on assures 

Jus�ce, Equality, Liberty and Fraternity to its ci�zens. The Cons�tu�on of 

India extensively draws its principles and framework from the Cons�tu�ons 

of the United States of America, Canada and Ireland, etc. 

The Cons�tu�on is the backbone of the Indian democracy, and development 

of rule of law is warranted by evolving jurisprudence. It contains the aims 

and ambi�ons of India as one of the largest democracies in the world. The 

Cons�tu�on states India to be a federal union of a unitary nature. 

1.2. HEAD OF STATES, EXECUTIVE, LEGISLATIVE AND 

JUDICIARY 

India is a part of the Bri�sh Commonwealth having a Parliamentary form of 

Government and following a common law legal system based on the 

English Law. 

The Indian Government consists of three organs – the Execu�ve, the 

Legisla�ve and the Judiciary (see Table 1). The President is the Execu�ve 

Head of the country while the Prime Minister heads the Council of Ministers. 

The form of Government under the Indian Cons�tu�on, enacted on 

January 26, 1950, allows for the separa�on of powers ver�cally between 

the Union and the State Governments and horizontally among the three 

main pillars of Indian democracy: Execu�ve, Legisla�ve and Judiciary. The 

Cons�tu�on provides several fundamental rights to the ci�zens of India, 

including the freedom of speech. 

INDIA IS A SOVEREIGN, SECULAR, AND 
DEMOCRATIC REPUBLIC WITH A FEDERAL 
LEGISLATIVE AND EXECUTIVE STRUCTURE 
AND AN INDEPENDENT JUDICIARY. 

Table 1: Three Organs of the Indian Government 

President of India 
(Head of State and 

Supreme Commander of 
the Indian Armed Forces) 

Prime Minister 
of India 

(Head of the 
Government)  

Parliament consisng 
of the Lok Sabha and 

the Rajya Sabha  

The Supreme Court 
headed by the  

Chief Jusce of India 

EXECUTIVE JUDICIARYLEGISLATIVE

The legisla�ve and execu�ve powers are shared between the Central and the 

State Governments under the Cons�tu�on, which enshrines a separa�on of 

power between the State and Federal Government. The legisla�ve sec�on is 

divided into three lists - Union List, State List and Concurrent List, detailed in 

the Seventh Schedule of the Cons�tu�on of India.¹ 

¹For details see the Constuon of India, Schedule VII. The Constuon of India may be 
accessed at hps://www.india.gov.in/my-government/constuon-india/constuon-india-
full-text . Last accessed on March 1, 2021.
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The Federal Government supervises government 

administra�on under a Council of Ministers, which is 

appointed and headed by the Prime Minister. The Prime 

Minister is usually the leader of the poli�cal party that 

commands a majority in the Parliament. The 

Government implements the laws passed by the 

Parliament with the assistance of a permanent administra�ve bureaucracy 

from civil services. 

The President is the Execu�ve Head of the country while the Prime 

Minister heads the Council of Ministers. The real powers are vested in the 

Prime Minister who is the Head of the Government. The President 

performs his func�ons with the aid and advice of the Prime Minister and 

his Council of Ministers. 

1.2.1. EXECUTIVE 
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Prime Minister who is the Head of the Government. The President 

performs his func�ons with the aid and advice of the Prime Minister and 

his Council of Ministers. 

1.2.1. EXECUTIVE 



The State legislatures make laws on subjects of regional importance such as 

roads, bridges, ferries, agriculture and agricultural educa�on and research 

and protec�on, State public services, public debt of the State, and taxes on 

agricultural income, land and buildings, tolls, etc. Some subjects fall within 

the legisla�ve power of both Union and States. In case of conflict of law on 

such subjects, generally the central law prevails.³ 

The State legislature is divided into two parts - Legisla�ve Assembly or 

Vidhan Sabha and Legisla�ve Council or Vidhan Parishad.  Members of the 

Legisla�ve Assembly are directly appointed by the people through state 

assembly elec�ons.  Members of the Legisla�ve Council are appointed 

peculiarly. They are nominated by the Governor (1/6 of total council 

members) or are indirecty elected (through state assembly (1/3) local 

bodies like muncipality or local authori�es (1/3), graduates (1/12) and 

teachers 1/12)).  The Legisla�ve Assembly is the Lower House, much like the 

Lok Sabha of the Parliament, and the Legisla�ve Council is the Upper House.  

The Cons�tu�on of India provides that a state legisla�ve assembly may 

The Parliament legislates on subjects of na�onal importance such as 

military, naval and air forces, foreign affairs, United Na�ons Organisa�on 

('UN'), the par�cipa�on of India in interna�onal conferences, associa�ons 

and trea�es with foreign countries, currency, coinage, legal tender and 

foreign exchange, banking, stock exchange, taxes on stock exchange 

transac�ons, income tax (except agricultural income) etc.²

The Parliament consists of the President, the Lok Sabha 

(House of People or Lower House) and the Rajya Sabha 

(Council of States or Upper House). The Parliament 

makes laws for the country's governance, which is 

enforced a�er the President's assent. It also sanc�ons 

all budgetary expenditures for the Federal Government. The Parliament can 

only pass federal laws within the framework prescribed by the Cons�tu�on. 

1.2.2. LEGISLATIVE have between 60-500 members. Fewer than 60 members may be granted 

by an Act of Parliament. The number is fixed and decided by the Elec�on 

Commission based on the popula�on of the respec�ve states. The 

Legisla�ve Council is not mandatory under the Cons�tu�on of India. As of 

January 2020, six states had a Legisla�ve Council. The powers given to the 

States deal primarily with local or regional issues. All powers not given to 

the States remain with the Central Government. The Central Government 

has the sole power and responsibility for direct taxa�on, foreign affairs, and 

defence. 

1.2.3. JUDICIARY 

The Supreme Court of India is the country's highest court. 

The Cons�tu�on⁴ provides that the decisions of the 

Supreme Court are binding on all subordinate courts. They 

may be superseded only by a subsequent legisla�ve Act. 

The apex court and the highest judicial organ of the 

Government of India is the Supreme Court of India. The 

main func�on of the Supreme Court is to uphold the Cons�tu�on and to 

protect the ci��ens from the encroachment of any of their rights and 

freedom as enshrined in the Cons�tu�on. 

India has an extensive hierarchy under its judicial system, with 

the Supreme Court at the top. The High Court stands at the 

head of a State's/Union Territory's judicial administra�on, 

with Lower Courts at districts and sessions level throughout 

the country. There are twenty-five High Courts in the country, 

seven having jurisdic�ons over more than one State/Union 

Territory. The Parliament consis�ng of the Lok Sabha and the 

Rajya Sabha is the legisla�ve authority of India. The 

Parliament performs all legisla�ve func�ons. All laws passed 

by the Parliament and approved by the President are 

enforceable in the country. 

⁴ For details see Arcle 141 of the Constuon. The Constuon of India may be accessed at 
hps://www.india.gov.in/my-government/constuon-india/constuon-india-full-text. Last 
accessed on March 1, 2021.

²For details see The Constuon of India, Schedule VII, List I (it may be accessed at
hps://www.india.gov.in/sites/upload_files/npi/files/coi-eng-schedules_1-12.pdf. Last 
accessed on March 1, 2021.
³ Ibid
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³ Ibid
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The United Na�ons Organiza�on es�mates the popula�on of India to be 

around 1.38 billion in the year 2020.⁶ India's popula�on density is 422.6 

per km² (1,094.4 people/mi²), and the median age is 26.7 years. The Indian 

popula�on forms 17.7% of the world popula�on. According to the 2011 

Census, male literacy rate has grown by 5.62% (75.26% in 2001 and 80.88% 

1.4. POPULATION AND DEMOGRAPHIC PROFILE 

1.3. POLITICAL SYSTEM AND GOVERNANCE 

The Government of India is based on the Westminster system of 

governance.⁵ India is a mul�-party democracy. The Government of India is 

led by the poli�cal party which gains a majority in the general elec�on. The 

Prime Minister is chosen from and by the poli�cal party which gains a 

majority in the General Elec�ons held a�er a gap of every five years. 

Coali�on governments are formed when mul�ple poli�cal par�es join 

together so that they gain a majority vote in the Parliament. Panchaya� Raj 

or local body governance also plays an important role in India. The 

Panchaya� system of governance is prescribed by the Cons�tu�on 

primarily to facilitate grass-root level efficiency and development. 

⁷ Extracted from Ministry of Educaon, Government of India. Available at 
hps://www.mhrd.gov.in/adult-educaon. Last accessed on March 1, 20210.
⁸ Extracted from Census of India 2011 at censusindia.gov.in. Available at 
hps://bit.ly/3cWm21N. Last accessed on March 1, 2021.

⁵ “The Westminster system is a democrac parliamentary system of government modelled 
a�er that of the United Kingdom system, as used in the Palace of Westminster, the locaon of 
the Parliament of the United Kingdom” Read more at 
hps://www.cs.mcgill.ca/~rwest/wikispeedia/wpcd/wp/w/Westminster_System.htm. Last 
accessed on March 1, 2021.
⁶Extracted from hp://worldpopulaonreview.com/countries/india-populaon/. Last 
accessed on March 1, 2021.

in 2011) whereas female literacy rate has grown by 10.96% (53.67% in 

2001 and 64.63% in 2011). Number of illiterates (7+ age group) decreased 

from 304.10 million in 2001 to 282.70 million in 2011. The Census of 2001 

also revealed that gender and regional dispari�es in literacy con�nued to 

persist. As per the Census 2011, literacy rate of India stands at 72.98%. 

Overall literacy rate has grown by 8.14% in the last decade (64.84% in 2001 

and 72.98% in 2011).⁷ As per the data released vide the Na�onal Health 

Profile 2019, life expectancy in India has increased from 49.7 years in 1970-

75 to 68.7 years in 2012-16. While 31.16% of the total popula�on live in 

urban areas, the rest lives in rural areas.⁸ A produc�ve and young 

workforce will provide significant economic upside for India. 

LITERACY RATE UP BY 8.14% 
IN THE LAST DECADE
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Table 2: Decadal Variaon in Populaon in the last five decades

CENSUS YEAR

PERCENTAGE 
VARIATION 
SINCE THE 

PRECEDING 
CENSUS  

PERSONS

ABSOLUTE 
VARIATION 
SINCE THE 

PRECEDING 
CENSUS 

1971 +24.80 

+24.66 

+23.87 

+21.54  

+17.70  

1981

1991

2001

2011

54,81,59,652 +108,924,881   

+135,169,445 68,33,29,097 

84,64,21,039 +163,091,942 

1,02,87,37,436  +182,316,397   

1,21,08,54,977  +18,21,17,541 
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CONCLUSION 

India is a diverse country with mul�ple cultures, languages and 

ethnicity. Though it is a country with 28 States and nine UTs, its 

na�onal priori�es are aligned across all of them. Its by-laws are 

designed in line with the cons�tu�onal framework and polity. 

The next chapter provides an overview of the current trends of the 

Indian Economic Performance. 
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The drivers of Indian growth are deeply structural which suggests they are 

also sustainable. They include the urbaniza�on of the world's largest rural 

popula�on, the gradual movement of the informal economy, currently 

comprising 90 per cent of India's workers, into the formal economy, a 

young demographic with a mean age of 27, considerable investment in 

infrastructure, and the beginnings of an ambi�ous program to upskill 400 

million Indians.

India's scale is extraordinary. By 2025, one-fi�h of the world's working age 

popula�on will be Indian. By 2030 there will be over 850 million internet 

users in India. By 2035 India's five largest ci�es will have economies of 

comparable size to middle income countries today. India's growth will likely 

be driven by consump�on and services, not exports. It has demographics 

on its side, a long entrepreneurial tradi�on, an expanding consumer class, 

significant headroom for produc�vity improvements and the confidence 

that comes from a strong sense of its civilisa�onal pedigree and des�ny.

These structural drivers will likely keep India on a rela�vely strong growth 

path.

 

Source: hps://www.dfat.gov.au/geo/india/ies/overview.html
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The Indian economy has maintained its 

economic momentum over the past few 

years by growing from about USD 1.85 

trillion in 2013-14 to USD 2.9 trillion in 

2019-20.⁹ This rapid growth has been 

enabled by wide-ranging macroeconomic, 

fiscal, tax and business environment 

reforms and has been matched by the 

remarkable progress in reducing absolute 

poverty. Between 2006 and 2016, India was 

able to raise 273 million people out of 

extreme poverty.¹⁰

⁹ For details see Economic Survey 2020-21, Chapter 1, available at 
hps://www.indiabudget.gov.in/economicsurvey/ - Last accessed March 1, 2021.
¹⁰ For details see United Naon's The 2019 Global Muldimensional Poverty Index (MPI), 
available at hp://hdr.undp.org/sites/default/files/2020_mpi_report_en.pdf . Last accessed 
March 1, 2021.

BETWEEN 2006 AND 
2016, INDIA WAS ABLE TO 
RAISE 273 MILLION PEOPLE 
OUT OF EXTREME POVERTY.

US$ 2.9 TN
ECONOMY
IN 2019-20

CURRENT TRENDS 
IN THE INDIAN

ECONOMY

Chapter 2
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"Prime Minister's Social Protec�on Programme" (Pradhan Mantri Gareeb 

Kalyan Yojana), which aims at protec�ng the weaker sec�ons of the society 

including migrant workers, rural poor and women from the economic 

fallout of COVID-19 in the country.¹³

Given the financial risks entailing from COVID-19 

scenario, assessment and risk preparedness of our 

capital markets via strengthening processes, digi�sa�on 

and greater transparency have been a priority. 

Government has put in place an investor-friendly policy 

on FDI and proac�ve measures are being taken for 

facilita�ng fund-raising, addressing systemic stress and specific measures 

for Mutual Funds and Credit Ra�ng Agencies. As a result, readings of high-

frequency indicators in India indicate the emergence of green-shoots.

In addi�on, the Atmanirbhar Bharat (a self-reliant India) economic package 

of US$ 295 billion (Rs. 22 lakh crore)¹⁴ , equivalents to 10 per cent of India’s 

GDP was also announced. Between February and July 2020, the Central 

Bank of India (RBI) introduced liquidity measures aggrega�ng to about 

US$130.35 million (INR 9.57 lakh crore) (equivalent to about 4.7 per cent of 

2019-20 nominal GDP).¹⁵
The Indian Government, while grappling with the implica�ons of the on-

going COVID-19 crisis is playing the role of a responsible ci��en of the 

global community. Globally, India has been suppor�ng other countries by 

providing cri�cal medicines, the supply of medical health kits, and are now 

suppor�ng global efforts of COVID-19 vaccine trials. At a regional level, 

India's Prime Minister proposed the crea�on of a COVID-19 Emergency 

Fund for SAARC Na�ons with an ini�al offer of US$ 10 million.¹¹

At the same �me, the Government is carrying out path-breaking structural 

reforms to stabilise and revitalise the Indian economy. To name a few, the 

Government of India announced a US$ 23 billion (INR 1.7 lakh Crore) 

Under its vaccine diplomacy Maitri, the government has supplied 36.4 

million doses of COVID-19 vaccine to approximately 36 countries, which 

includes African, La�n and South Asia countries.¹²  

Rapid government responses have, however, helped moderate the 

contrac�on in merchandise trade. From the very beginning, the 

Government of India has been taking no chances and launching massive 

efforts to assist the health system to respond effec�vely to the outbreak. 

The Government ins�tuted important measures which included social 

distancing measures like travel restric�ons, work from and stay at home in 

both the public and private sectors, and direct health interven�ons centred 

on scaled-up tes�ng, screening and treatment. 

However, this path-breaking social 

progress has been threatened by 

economic disrup�ons brought by 

COVID-19. As per UNCTAD 

es�mates, tex�les and apparel, 

office machinery and automo�ve 

sectors, energy and automo�ve 

products, chemicals, machinery and 

precision instruments have seen a 

sharp decrease in global trade. At the same �me, the trade of medical 

products related to COVID-19 has more than doubled.

¹¹ For details see hp://covid19-sdmc.org/covid19-emergency-fund. Last accessed March 1, 2021.
¹² For details see hps://www.mea.gov.in/vaccine-supply.htm, Last accessed March 1, 2021.

Current Trends in the Indian Economy | 14

¹³ For details see hps://www.mohfw.gov.in/pdf/MoFPMGaribKalyanYojanaPackage.pdf. Last 
accessed March 1, 2021. 
¹⁴ For details see hps://pib.gov.in/PressReleasePage.aspx?PRID=1638112. Last accessed 
March 1, 2021.
¹⁵ For details see hps://www.indiabudget.gov.in/doc/Budget_at_Glance/bag2.pdf . Last 
accessed February 28, 2021.
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In the Union Budget of 2021-22, the gross fiscal deficit (GFD) of the Central 

Government for 2021-22 had been budgeted at US$ 205.24 billion (Rs. 

15,06,812 crore) or 6.8 percent of GDP. This is much lower than 

corresponding es�mate for 2020-21, which is US$ 25.180 billion (Rs. 

18,48,655 core) or 9.5 percent of GDP. The es�mates are higher than the 

targets s�pulated by FRBM of 3 percent of GDP. This is an outcome of the 

inevitable increase in government spending to arrest the contrac�on in 

growth momentum caused by the COVID-19 pandemic. 

The interrup�on in economic ac�vity due to COVID-19 has led to shor�all 

in revenue collec�ons. During April-Nov 2020 the net tax revenue 

collec�ons stood at 42.1 percent of the budget es�mates compared to 45.5 

percent in the corresponding period of previous year. Non-debt capital 

receipts stood at US$ 2.45 million (Rs. 0.18 lakh crore) which is 8.1 percent 

of the budget es�mates compared to 24.2 percent last year. On the 

expenditure side, capital expenditure stood at US$ 32.83 million (Rs. 2.41 

lakh crore), 58.5 percent of the budget es�mates as compared to 63.2 

percent last year. Revenue expenditure was US$ 226.79 million (Rs. 16.65 

lakh crore), 63.3 percent of the budget es�mates compared to 65.6 percent 

in corresponding period of 2019-20. ¹⁶ 

Despite the pandemic and the fall in gross tax revenue to US$ 139.75 

million (Rs 10.26 lakh crore) in the April-Nov period from as much as US$ 

159.91 million (Rs 11.74 lakh crore) a year before, the tax devolu�on to 

states stood at US$ 45.49 million (Rs 3.34 lakh crore) in the first eight 

months of this fiscal, compared with US$57.48 million (Rs 4.22 lakh crore) 

in the previous year. 

In view of the unprecedented COVID-19 pandemic, the Central 

Government had in May2020 allowed addi�onal borrowing limit of up to 2 

percent of Gross State Domes�c Product (GSDP) to the States for the year 

2020-21.¹⁷

2.1. CURRENT FISCAL SITUATION IN INDIA

¹⁶ For details see Economic Survey 2020-21, Chapter 2, Volume 2 available at 
hps://www.indiabudget.gov.in/economicsurvey/doc/vol2chapter/echap02_vol2.pdf . Last 
accessed on March 1, 2021.
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In the Budget 2021-22, the thrust con�nues to be upon suppor�ng lives 

along with livelihood. An increase in FDI limit for insurance sector, 

extension of Produc�on Linked Incen�ve (PLI) scheme to 13 industries, 

mone�sa�on of public assets are a few of the ini�a�ves expected to 

boost growth. PM Atmanirbhar Swasth Bharat Yojana, with an outlay of 

Rs. 64,180 crores over the next 6 years is expected to strengthen the 

exis�ng health infrastructure and expand the coverage further. 

India's retail infla�on climbed up from 6.23 percent in June to 7.6 

percent in October but has moderated to 4.59 percent in December, 

2020. The infla�on modera�on is on account of food prices which 

account for half of the CPI basket with food infla�on declining from 11.50 

percent in October to 3.41 percent in December. It is an outcome of the 

swi� steps taken by the Government which eased food infla�on along 

with the sharp fall in vegetable prices accompanied by consistent decline 

in prices.¹⁸ 

Government on August 13, 2020 launched the Faceless Assessment and 

Taxpayers' Charter as part of "Transparent Taxa�on - Honoring the 

Honest" pla�orm. Subsequently, the Income Tax Department launched 

Faceless Income Tax Appeals on September 25, 2020. Under this system, 

all Income Tax appeals will be finalised in a faceless ecosystem with the 

excep�on of appeals rela�ng to serious frauds, major tax evasion, 

sensi�ve & search ma�ers, Interna�onal tax and Black Money Act. The 

new system will be instrumental in impar�ng greater efficiency, 

transparency and accountability in the func�oning of the Income Tax 

Department. 

¹⁷ Ibid
¹⁸ For details see Economic Survey 2020-21, Chapter 5, Volume 2 available at hps://www.india
budget.gov.in/economicsurvey/doc/vol2chapter/echap05_vol2.pdf. 
Last accessed on March 1, 2021.
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The Monetary Policy Commi�ee (MPC) noted that the economy is 

experiencing unprecedented stress in an austere global environment. 

Extreme uncertainty characterises the outlook, which is heavily con�ngent 

upon the intensity, spread and dura�on of the pandemic – par�cularly the 

heightened risks associated with a second wave of infec�ons – and the 

discovery of the vaccine. In these condi�ons, suppor�ng the recovery of 

the economy assumes primacy in the conduct of monetary policy. 

Money markets have remained broadly stable during H1:2020-21 due to 

proac�ve liquidity management by the Reserve Bank. In the overnight 

uncollateralized segment, the weighted average call rate (WACR) – the 

opera�ng target of monetary policy – remained within the policy corridor 

although it traded with a dis�nct downward bias, reflec�ng the 

comfortable liquidity and financing condi�ons. ²⁰ 

On the basis of an assessment of the current and evolving macroeconomic 

situa�on, the Monetary Policy Commi�ee (MPC) kept the policy repo rate 

under the liquidity adjustment facility (LAF) unchanged at 4.0 percent. 

Consequently, the reverse repo rate under the LAF remained unchanged at 

3.35 percent and the marginal standing facility (MSF) rate and the Bank 

Rate at 4.25 percent.²¹ These decisions were made in consonance with the 

objec�ve of achieving the medium-term target for consumer price index 

(CPI) infla�on of 4 percent within a band of +/- 2 percent, while suppor�ng 

growth. 

In pursuit of this objec�ve, the stance of monetary policy remained 

accommoda�ve as long as it is necessary to revive growth and mi�gate the 

impact of COVID-19 on the economy.  

India's Foreign Direct Investment (FDI) inflows grew by 13 per cent, from 

US$ 44.36 billion in 2018-19 to US$ 49.97 billion in 2019-20. India's largest 

trading partner con�nues to be Mauri�us and its top trading partners over 

the last five years are shown in Table 3. 

2.3. INDIA'S FOREIGN DIRECT INVESTMENT INFLOWS 

Nevertheless, concerns about the dura�on of the pandemic, the large 

expansion in market borrowings by the public sector, border tensions and 

rising infla�on prints intermi�ently kept markets 

on edge. In money and bond markets, spreads 

compressed to below pre-COVID levels, spurring 

record corporate bond issuances. Equity markets 

recovered strongly from panic sell-offs in March 

tracking global movements. The Indian Rupee 

(INR) ini�ally came under pressure with the 

pandemic's spread but has subsequently 

appreciated vis-à-vis the US dollar with the 

return of investor appe�te for emerging market 

economies (EMEs) assets.¹⁹ 

2.2. MONETARY AND LIQUIDITY CONDITIONS IN INDIA

During First Half (H1): 2020-21, domes�c financial markets returned to 

normalcy with a recovery in trading volumes, narrowing of spreads and 

rebounds in financial asset prices a�er a near collapse in market ac�vity, 

post the imposi�on of the na�on-wide lockdown to combat COVID-19. A 

slew of monetary, liquidity, credit easing and regulatory measures by the 

Reserve Bank of India (RBI) and the Government's s�mulus package 

enthused market sen�ment. 

The sustained spread of the virus poses a downside risk to short-term and 

medium-term growth rate. To combat these risks, the Government has 

strategically undertaken various important structural reforms 

encompassing various sectors. These will strengthen the fundamentals of 

the economy towards a strong and sustainable long-term growth. The 

enabling policy environment and ini�a�ves taken by all stakeholders to 

seize the available opportuni�es will actualise the growth poten�al of the 

Indian economy. In its latest review, S&P Global Ra�ngs have retained 

India's investment grade (BBB-) credit ra�ng with a stable outlook. It 

expects the country's economy and fiscal posi�on to stabilise and begin to 

recover from 2021 onwards. India's probable growth path is visible.  
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A slew of measures 
by the RBI enthused 
market sentiment.

²⁰ For details see RBI Monetary Policy Report October 2020 
hps://rbidocs.rbi.org.in/rdocs/Publicaons/PDFs/MPR0910200CB2848C2D8A40758A1FB7AE
110E3F16.PDF. Last accessed March 1. 2021.
²¹ For details see hps://www.rbi.org.in/Scripts/BS_PressReleaseDisplay.aspx?prid=50175. 
Last accessed March 1. 2021.¹⁹ Reserve Bank of India - RBI Bullen
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2015-16
April – March

2016-17
April – March

2017-18
April – March

2018-19
April – March

2019-20
April – Sep

COUNTRY

Mauri�us 8,355

13,692

15,728 15,941 8,084 8,241

14,671

6,500

3,226

3,139

1,422

488

879

1,896

16,228

3,870

2,965

3,139

886

296

406

1,351

12,180

2,800

1,610

2,095

847

1,146

417

511

8,711

3,367

4,709

2,379

1,483

1,069

604

614

2,643

2,614

4,192

898

986

508

598

Singapore

Netherlands

Japan

USA

UK

Germany

Cyprus

France

Table 3: India's top inbound investment partners over the last five years
in USD million

Source: Data Extracted from FDI Fact sheet June 20, available at 
hps://dipp.gov.in/sites/default/files/Chapter_1.3_A_iii.pdf
(Last accessed on ) March 1, 2021

>13%

in 2019-20

India a�racts the highest FDI inflows in the services sector,  followed by 

computer so�ware and hardware, which has emerged to be a frontrunner 

during the last decade. Trends in FDI inflows by sector for the three years 

are shown in Table 4.

SERVICES SECTOR
COMPUTER HARDWARE

SOFTWARE

HIGHEST 
INFLOW 
OF FDI

Table 4: Trends in FDI inflows by sector 
in USD million

2015-16
April – March

2016-17
April – March

2017-18
April – March

2018-19
April – March

2019-20
April – Sep

SECTOR

Services 6,889 8,684 6,709 9,158 7,854

5,904 7,6736,4156,1533,652
Computer 
So�ware & 
Hardware

16,07814,47118,23813,72714,544Others

Source: Data Extracted from FDI Fact sheet, mulple years, available at hps://dipp.gov.in/publicaons/fdi-
stascs ; (Last accessed on March 1, 2021). 
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2015-16
April – March

2016-17
April – March
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2019-20
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COUNTRY
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4,709

2,379
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1,069

604

614

2,643

2,614

4,192

898

986

508

598

Singapore

Netherlands

Japan

USA

UK

Germany

Cyprus

France

Table 3: India's top inbound investment partners over the last five years
in USD million

Source: Data Extracted from FDI Fact sheet June 20, available at 
hps://dipp.gov.in/sites/default/files/Chapter_1.3_A_iii.pdf
(Last accessed on ) March 1, 2021
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Source: Data compiled Ministry of Commerce and Industry at hps://commerce.gov.in/ and 
United Naons Conference on Trade and Development at 
hps://unctadstat.unctad.org/wds/TableViewer/tableView.aspx?ReportId=101.
(Last accessed on March 01, 2021). Note: The esmates related to 2020 is related to April-
December 2020. 
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2.4. TOTAL TRADE

India's total trade increased from US$537 billion to US$548 billion between 

2017-18 and 2018-19 (see Figure 1). 

Table 5: India's top trading partners 
in USD billion

Note: 2020-21 esmates are for the period April 2020 to December 2020. 

Source: Data compiled Ministry of Commerce and Industry at hps://commerce.gov.in/ and 
hps://tradestat.commerce.gov.in/eidb/Default.asp (Last accessed on March 1, 2021) 

2015-16 2016-17 2017-18 2018-19 2019-20 2020-21COUNTRY

USA 62.12 

70.72

64.52 74.49 87.96 88.91 55.00

81.87 60.62

59.11 27.65

33.09 15.53

18.10 9.32

27.90 18.01

19.19 11.54

23.67 14.67

25.62 10.61

788.07 462.73

20.50 11.76

21.98 14.87

87.07

59.91

34.04
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844.16
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89.71
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769.11
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52.69

25.08
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12.82

660.21

16.83

18.77

49.76

26.70

20.28

19.18

18.14

16.57

15.95

15.03

11.84

643.30

China

UAE

Saudi Arabia

Switzerland

Hong Kong

Germany

Indonesia

Singapore

Iraq

TOTAL

South Korea

India's top trading partners are the 
United States of America and China, 
accoun�ng for 11 percent and 10 
percent share in India's total trade, 
respec��ely (see Table 6). 

TOTAL
INDIA’S

TRADE

10%

11%
USA

CHINA
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December 2020. 
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India's total trade increased from US$537 billion to US$548 billion between 

2017-18 and 2018-19 (see Figure 1). 
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India's top trading partners are the 
United States of America and China, 
accoun�ng for 11 percent and 10 
percent share in India's total trade, 
respec��ely (see Table 6). 
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2.5. TOP-PERFORMING SECTORS OF THE INDIAN ECONOMY

According to the Annual Report (2019-2020) published by the Ministry of 

Finance²² the growth of Gross Value Added (GVA) at constant basic prices is 

es�mated to be 4.9 percent in 2019-20, with agriculture and allied sectors, 

industrial sector and services sector growing at 2.8 percent, 2.5 percent 

and 6.9 percent, respec�vely. Mining and manufacturing sectors grew at 

2.9 percent and 3.9 percent respec�vely in April-March 2018-19 against 2.3 

percent and 4.6 percent in the corresponding period of the previous year. 

During April-December 2019-20, the Industrial Produc�on (IIP) Index 

registered 0.5 percent growth. 

According to the publica�on by RBI on select economic indicators, 

percentage change in foreign trade (imports) is 7.6 percent for Q2 2020-21 

and foreign trade (exports) is 0.1 percent during the same period.²³ 

²² Annual Report, 2019-2020, Ministry of Finance. Available at 
hps://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiT_q_x
1prsAhVCjOYKHTDhC40QFjAGegQIBxAC&url=hps%3A%2F%2Fdea.gov.in%2Fsites%2Fdefault
%2Ffiles%2FAnnual%2520Report%25202019-
2020%2520%2528English%2529.pdf&usg=AOvVaw15JpDviY70wD4WDUl6ztHZ. Last accessed 
on March 1, 2021.
²³ Data sourced from RBI, Select Economic Indicator. Available at 
hps://www.rbi.org.in/Scripts/BS_ViewBullen.aspx. Last accessed on March 1, 2021. 

²⁴ For details see 2020-21 Union Budget Speech. Available at 
hps://www.indiabudget.gov.in/doc/budget_speech.docx. Last accessed on March 1, 2021.
²⁵ Data sourced from the Monthly Economic Review, Department of Economic Division, 
September 2020. Available at hps://dea.gov.in/sites/default/files/September%202020.pdf. 
Last accessed on March 1, 2021.

Ac�vi�es in the primary sector of an economy are undertaken by directly 

using natural resources. Agriculture, mining, fishing, forestry, dairy, etc. are 

some examples of this sector. For agriculture and allied ac�vi�es, irriga�on 

and rural development an alloca�on of about 4.69 lakh crore has been 

announced in the 2021-22Budget.²⁴ 

The produc�on of kharif foodgrains in 

2020-21 is es�mated at 144.5 million 

tonnes, compared to 143.4 million tonnes 

in 2019-20. Major commercial crops of 

sugarcane and co�on are also es�mated 

to have an increased produc�on in 2020-21 over the previous year. Amid 

COVID-19 induced supply chain disrup�ons, harves�ng, procurement and 

off-take opera�ons sustained their momentum in August with Food 

Corpora�on of India (FCI) and states playing an ac�ve part. The total rice 

procurement target has been fixed at 495.37 lakh tonnes for the en�re 

country for the 2020-21 kharif season.²⁵   

Total produc�on of foodgrains during 

2019-20 was es�mated at a record high  

of 296.7 million tonnes, as compared to 

285.2 million tonnes in 2018-19. 

PRIMARY
SECTOR

SECONDARY
SECTOR

TERTIARY
SECTOR THE 

PRIMARY 
SECTOR

FOODGRAIN PRODUCTION
in metric tonnes

285.2
296.7 

305.4

2018-19 2019-20 2020-21
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²⁶ Annual Report, 2019-2020, Ministry of Finance. Available at 
hps://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiT_q_x
1prsAhVCjOYKHTDhC40QFjAGegQIBxAC&url=hps%3A%2F%2Fdea.gov.in%2Fsites%2Fdefault
%2Ffiles%2FAnnual%2520Report%25202019-
2020%2520%2528English%2529.pdf&usg=AOvVaw15JpDviY70wD4WDUl6ztHZ. Last accessed 
on March 1, 2021.
²⁷ Data sourced from the Monthly Economic Review, Department of Economic Division, January 
2021. Available at hps://dea.gov.in/sites/default/files/January%202021.pdf . Last accessed 
on March 01, 2021.

²⁸ Press Informaon Bureau, posted on February 26, 2021. Available at 
hps://pib.gov.in/PressReleseDetailm.aspx?PRID=1701056. Last accessed on March 1, 2021.
²⁹ Annual Report, 2019-2020, Ministry of Finance. Available at 
hps://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiT_q_x
1prsAhVCjOYKHTDhC40QFjAGegQIBxAC&url=hps%3A%2F%2Fdea.gov.in%2Fsites%2Fdefault
%2Ffiles%2FAnnual%2520Report%25202019-
2020%2520%2528English%2529.pdf&usg=AOvVaw15JpDviY70wD4WDUl6ztHZ. Last accessed 
on March 1, 2021.
³⁰ Data sourced from the Budget Speech Available at 
hps://www.indiabudget.gov.in/budgetspeech.php. Last accessed on March 1, 2021.

Manufacture of tobacco, apparel, tex�les, chemicals, computer, electronic 

and op�cal products, and basic metals bouncing back to near pre-COVID 

levels are reassuring for labour intensive manufacturing, and ‘Make in 

India’. Pharma industry has benefi�ed the most from the crisis, a�aining 

record highs since April 2012.²⁶ 

The Secondary Sector includes the industries where finished products are 

made from natural materials produced in the primary sector. Since this 

sector is associated with different kinds of industries, it is also called 

industrial sector.  

It is es�mated that metal and crude oil prices con�nue to witness an 

upsurge globally, with base metal prices recording a growth of 7.2 per cent 

and energy prices of 15.0 per cent in December 2020. The Indian basket 

crude oil con�nues to see an upsurge from US$ 51.00 a barrel on 

December 31 2020 to US$ 58.40 a barrel as on February 04 2021 and 

subsequently beyond US$ 60.00 per barrel due to higher demand on 

account of increasing economic ac�vity and Covid-1� vaccine roll out. 

India’s consump�on of petroleum products reported growth on a monthly 

basis from April to December with marginal decline in August 2020.²⁷ 

Industrial Producon

Industrial produc�on has shown signs of recovery with Month-on-Month 

(MoM) growth in IIP from contrac�on of 38 percent in April, 2020 to near 

zero levels a�er September, 2020. Among the components of IIP, electricity 

was the most resilient, as supported by the daily data on power 

consump�on. The combined Index of Eight Core Industries stood at 137.6 

in January 2021, which increased by 0.1 (provisional) percent as compared 

to the Index of January 2020. Its cumula�ve growth during April to January, 

2020-21 was recorded at -8.8 per cent.²⁸ 

Manufacturing Sector 

India's manufacturing Purchasing Managers Index (PMI) rose to 57.5, the 

highest mark since January 2012, supported by accelerated increases in 

new orders and produc�on, renewed expansions in export sales and input 

stocks as well as an improvement in business confidence. Manufacturing 

was most affected in short-run, pulling the whole index down as it has 77.6 

per cent weight.²⁹ At an eight-year high of 58.0 in October 2020 and 

around similar levels presently, India's manufacturing purchasing 

managers' index augurs well for economic expansion in the coming 

months. 

In order to give boost to the manufacturing sector, new provisions were 

introduced in Budget 2021 offering a concessional corporate tax rate of 15 

percent to newly incorporated domes�c companies in the manufacturing 

sector which start manufacturing by March 2023.³⁰ 

THE 
SECONDARY
SECTOR
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²⁶ Annual Report, 2019-2020, Ministry of Finance. Available at 
hps://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiT_q_x
1prsAhVCjOYKHTDhC40QFjAGegQIBxAC&url=hps%3A%2F%2Fdea.gov.in%2Fsites%2Fdefault
%2Ffiles%2FAnnual%2520Report%25202019-
2020%2520%2528English%2529.pdf&usg=AOvVaw15JpDviY70wD4WDUl6ztHZ. Last accessed 
on March 1, 2021.
²⁷ Data sourced from the Monthly Economic Review, Department of Economic Division, January 
2021. Available at hps://dea.gov.in/sites/default/files/January%202021.pdf . Last accessed 
on March 01, 2021.

²⁸ Press Informaon Bureau, posted on February 26, 2021. Available at 
hps://pib.gov.in/PressReleseDetailm.aspx?PRID=1701056. Last accessed on March 1, 2021.
²⁹ Annual Report, 2019-2020, Ministry of Finance. Available at 
hps://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiT_q_x
1prsAhVCjOYKHTDhC40QFjAGegQIBxAC&url=hps%3A%2F%2Fdea.gov.in%2Fsites%2Fdefault
%2Ffiles%2FAnnual%2520Report%25202019-
2020%2520%2528English%2529.pdf&usg=AOvVaw15JpDviY70wD4WDUl6ztHZ. Last accessed 
on March 1, 2021.
³⁰ Data sourced from the Budget Speech Available at 
hps://www.indiabudget.gov.in/budgetspeech.php. Last accessed on March 1, 2021.
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per cent weight.²⁹ At an eight-year high of 58.0 in October 2020 and 
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managers' index augurs well for economic expansion in the coming 

months. 

In order to give boost to the manufacturing sector, new provisions were 

introduced in Budget 2021 offering a concessional corporate tax rate of 15 

percent to newly incorporated domes�c companies in the manufacturing 

sector which start manufacturing by March 2023.³⁰ 
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Subsequently in Budget 2021-22, Produc�on Linked Incen�ve (PLI) 

schemes to a�ract global manufacturers was announced for 13 sectors. For 

this, the government has allocated nearly 2 lakh crores, over 5 years 

star�ng FY 2021-22. The ini�a�ve is expected to bring scale and size in key 

sectors, create and nurture global champions and provide jobs to our 

youth.³¹ 

This sector’s ac�vi�es help in the development of the primary and 

secondary sectors. The significance of services sector in the Indian 

economy has been growing as it records around 55 per cent of the total 

size of the economy and GVA growth. Two-thirds of total FDI inflows into 

India are in the Services sector. The 

inflow of FDI to the services sector was 

US$ 23.61 billion between April-

September, 2020. The sectoral ac�vity 

saw contrac�on for five consecu�ve 

months since March as the COVID-19 

pandemic nega�vely impacted demand, it started to pick up since 

September 2020. Services exports have outperformed goods exports in the 

recent years, due to which India’s share in world’s commercial services 

exports has risen steadily over the past decade to reach 3.5 percent in 

2019, twice the share in world’s merchandise exports at 1.7 percent.³² 

³¹ Data sourced from the Budget Speech Available at 
hps://www.indiabudget.gov.in/budgetspeech.php. Last accessed on March 1, 2021.
³² For details see Economic Survey 2020-21, Chapter 9, available at 
hps://www.indiabudget.gov.in/economicsurvey/doc/vol2chapter/echap09_vol2.pdf. Last 
accessed on March 1, 2021.

³³ Reserve Bank of India, Annual Report. Published on August 29, 2019. Available at 
hps://m.rbi.org.in/Scripts/AnnualReportPublicaons.aspx?Id=1257. Last accessed on 
September 07, 2020.

2.6. CURRENCY MOVEMENT 

Since April 2020, the nominal exchange rate (the Indian Rupee or INR vis-à-

vis the US dollar) has moved in both direc�ons. The INR remained under 

deprecia�ng pressures in April due to the generalised flight out of 

emerging market economies to the US dollar amidst COVID-related 

concerns. A�er being largely range-bound during May-July, the INR 

exhibited an apprecia�ng bias in August. This was driven by the surge in 

por�olio inflows to India on expecta�ons of highly accommoda�ve 

monetary policies in advanced economies con�nuing for longer and 

improving prospects of poten�al vaccines for COVID-19. In light of these 

developments, the exchange rate is assumed at INR 73.6 per US dollar in 

the baseline. 

2.7. FINANCIAL MARKETS 

Domes�c financial markets spiraled due to the COVID-19 pandemic which 

had the country under a strict lockdown from March 24, 2020 un�l May 31, 

2020. However, the Government took con�nuous efforts towards 

deepening the corporate bond market including substan�al reduc�on in 

stamp duty rates for issue and transfer of debt securi�es, reduc�on or 

aboli�on of Debenture Redemp�on Reserve (DRR) requirements for listed 

companies, NBFCs and HFCs, crea�ng new vehicles and pla�orms like Debt 

ETFs and repo windows, steps for enhancing liquidity through special 

On an average, during 2018-19, the Rupee fared be�er than several other 

emerging market economies’ currencies. The Rupee touched an all-�me 

intra-day low of INR 74.49 per US dollar on October 11, 2018 with a 

deprecia�on of 12.5 per cent over end-March 2018 level. Overall, the 

Rupee depreciated by 6.0 per cent against the US dollar during 2018-19. 

During (�1) 2019-20, the Rupee ini�ally traded with a mild deprecia�ng 

bias as crude oil prices hovered around their highest levels in 2019. 

However, the Rupee witnessed apprecia�on from mid-May on the back of 

the forma�on of stable government post general elec�ons, decline in crude 

oil prices, sustained FPI inflows and a dovish outlook by the US.³³
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³¹ Data sourced from the Budget Speech Available at 
hps://www.indiabudget.gov.in/budgetspeech.php. Last accessed on March 1, 2021.
³² For details see Economic Survey 2020-21, Chapter 9, available at 
hps://www.indiabudget.gov.in/economicsurvey/doc/vol2chapter/echap09_vol2.pdf. Last 
accessed on March 1, 2021.

³³ Reserve Bank of India, Annual Report. Published on August 29, 2019. Available at 
hps://m.rbi.org.in/Scripts/AnnualReportPublicaons.aspx?Id=1257. Last accessed on 
September 07, 2020.
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purpose vehicles etc. To alleviate COVID-19 induced financial stress, 

proac�ve measures taken by Government and financial regulators for 

facilita�ng fund-raising, addressing systemic stress and 

specific measures for Mutual Funds and Credit Ra�ng 

Agencies. Resilient Indian capital markets are gradually 

stabilising. Mutual fund industry, which seemed to be 

slipping into liquidity troubles during April 2020 has 

stabilised substan�ally. The Mutual fund industry 

(Assets Under Management), has grown from US$ 

94.12 million (INR 6.91 trillion) as on January 31, 2011 

to US$ 415.44 million (INR 30.50 trillion) as on January 31, 2021 more than 

4.5 �mes increase in a span of ten years.³⁴ Commodity deriva�ves segment 

has arrested its slide since 2013 and poised for steady upward growth. 

Despite the outbreak of the COVID-19 pandemic, India registered record 

high investments by Private Equity firms �ll the end of September in the 

year 2020, with top equity a�racters being Jio Pla�orms, Tower 

Infrastructure Trust and Flipkart Online Services. With India receiving 

around US$ 70 Billion from Ins�tu�onal Investors between January 2019 

and July 2020, the figure has equated an aggregate sum received in four 

years between 2013 and 2017.³⁵

India holds the sixth-largest stock of foreign exchange 

reserves among the emerging market economies and 

the seventh largest in the world. In terms of trade-

related adequacy indicators, India’s foreign exchange 

reserves con�nue to be at a comfortable level, with a 

consistent rate of growth. 

India’s current account balance (CAB) recorded a 

surplus of US$ 15.5 billion (2.4 per cent of GDP) in Q2 of 

2020-21 on top of a surplus of US$ 19.2 billion (3.8 per cent of GDP) in Q1 

2.8. EXTERNAL SECTOR 

of 2020-21. Net foreign por�olio investment was US$ 7.0 billion as 

compared with US$ 2.5 billion in Q2 of 2019-20 as net purchases in the 

equity market were offset by net sales in the debt segment. India’s current 

account deficit (CAD) narrowed sharply from 2.1 per cent of GDP in 2018-

19 to 0.9 per cent in 2019-20. Subsequently, during April-September 2020, 

current account surplus of 3.1 per cent has been recorded against CAD of 

1.6 per cent in 2019-20 during the same period.³⁶  

There was an accre�on of US$ 31.6 billion to the foreign exchange reserves 

(on a BoP basis) as compared with that of US$ 5.1 billion in Q2 of 2019-20. 

In the financial account, net foreign direct investment recorded an ou�low 

of US$ 24.6 billion as against inflows of US$ 7.3 billion in Q2 of 2019-20.³⁷  

RESILIENT 
INDIAN CAPITAL 
MARKETS ARE 

GRADUALLY 
STABILISING.

³⁴ For details see hps://www.amfiindia.com/indian-mutual last accessed October 09, 2020.
³⁵ For details see Prime Minister's Keynote address at Invest India Conference held on October 
08, 2020, available at hps://pib.gov.in/PressReleasePage.aspx?PRID=1662852. Last accessed 
on November 02, 2020.

³⁶ Reserve Bank of India, Press Release dated September 30, 2020. Available at 
hps://rbidocs.rbi.org.in/rdocs/PressRelease/PDFs/PR8531713946561684EB3A0153A39DB21
9C57.PDF .  Last accessed on March 1, 2021.
³⁷ Reserve Bank of India, Press Release dated September 30, 2020. Available at 
hps://rbidocs.rbi.org.in/rdocs/PressRelease/PDFs/PR8531713946561684EB3A0153A39DB21
9C57.PDF  Last accessed on March 1, 2021.
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Figure 2: Current Account Deficit as a percentage of GDP 
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The external debt to GDP ra�o increased to 21.8 per cent at end-June 2020 

from 20.6 per cent at end-March 2020.³⁸ 

Figure 4: External Debt to GDP rao 
in percentage
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Last accessed on March 1, 2021. Note: 2021 esmates are for the period April-September 2021. Note: 2021 
esmates are for the period April-September 2021. 

Figure 3: Net Foreign Direct Investment 
in USD billion
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TRANSFORMING
INDIA’S DEVELOPMENT
AGENDA

Since the current poli�cal party – Bhar�ya Janta 

Party (BJP) took to power in 2014 – several 

ins�tu�onal and structural changes have been 

introduced. Among them, the most impac�ul have 

been changes in the ins�tu�onal structure of 

governance that lead to the dismantling of the 

Planning Commission. Along with it there was an 

ideological shi� in the approach to strategic decision 

making of the Government. That is, the Government 

discon�nued the prac�ce of formula�ng five-year 

period development plans that would set the tone 

for the reform and development agenda in the 

en�re five-year period. 

2.9. TRENDS IN REFORMS AND 
DEVELOPMENT PROGRAMMES AND 
SCHEMES OF THE GOVERNMENT 2014

³⁸ Ministry of Finance, India's Quarterly External Debt Report for Quarter ending September, 
2020. Available at 
hps://dea.gov.in/sites/default/files/Report%20on%20India%27s%20External%20Debt%20As
%20at%20end-September%202020_1.pdf Last accessed on March 1, 2021.
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SCHEMES OF THE GOVERNMENT 2014

³⁸ Ministry of Finance, India's Quarterly External Debt Report for Quarter ending September, 
2020. Available at 
hps://dea.gov.in/sites/default/files/Report%20on%20India%27s%20External%20Debt%20As
%20at%20end-September%202020_1.pdf Last accessed on March 1, 2021.



³⁹ Pradhan Mantri Jan Dhan Yojana Scheme Brochure, available at 
hps://www.pmjdy.gov.in/files/E-Documents/PMJDY_BROCHURE_ENG.pdf Last accessed on 
March 1, 2021.
⁴⁰ For details see hps://www.pmindia.gov.in/en/government_tr_rec/be-bachao-be-
padhao-caring-for-the-girl-child/ Last accessed on March 1, 2021.

⁴¹ Naonal Infrastructure Pipeline, Report of the Task Force, Department of Economic Affairs 
Ministry of Finance Government of India, available at: 
hps://dea.gov.in/sites/default/files/Report%20of%20the%20Task%20Force%20Naonal%20I
nfrastructure%20Pipeline%20%28NIP%29%20-%20volume-i_1.pdf last accessed March 1, 2021.  
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The Government of India 

aims to achieve the target 

of becoming a $5 trillion 

economy by 2025 and 

infrastructure 

development has an 

important role to play. The 

Government of India 

introduced the Na�onal 

Infrastructure Policy (NIP) 

in key sectors. According to 

the NIP report ⁴¹, the total 

capital expenditure in 

infrastructure sectors in 

India is projected at 

around US$ 1.51 billion 

(Rs. 111 lakh crore) 

between 2020 and 2025. 

This has created a plethora 

of fresh investment 

opportuni�es, which can 

bring about trade and 

development that supports 

income growth.

High priority has been 

accorded to the 

development and expansion of physical infrastructure including, roads, 

highways, ports, power plants, railways, water supply, sewage treatment, 

and sanita�on. Two major pan-India programmes namely 'Bharatmala 

Pariyojana' and 'Sagarmala Programme' were launched for the 

development of roads and highways and port-led development along the 

Indian coastline, respec�vely. 

Since 2014, the Government of India has taken 

several measures and announced several 

development programmes, projects and schemes in 

areas such as agriculture, affordable housing, skill 

development, and improved access to educa�on, 

financial inclusion, encouraging start-ups and 

innova�ons, among others. For instance, the 

Atmanirbhar Bharat, Pradhan Mantri Kaushal Vikas 

Yojana, Pradhan Mantri Jan Dhan Yojna (PMJDY) ³⁹, 

Be Bachao-Be Padhao Scheme⁴⁰, Pradhan Mantri 

Kisan Samman Nidhi (PM-KISAN) and Pradhan 

Mantri Krishi Sinchai Yojana (PMKSY), among others.

The Planning Commission was replaced by the NITI 

Aayog for planning and development of the 

Government’s vision and strategy. The NITI Aayog 

defined the Government’s na�onal priori�es and 

packaged them into several development 

programmes and schemes that were launched by 

the Central Government. Implementa�on of these 

rests with the Central Government or State 

Government or both. The financing mechanism of 

these programmes also changed and unlike 

Planning Commission, alloca�on and disbursal of 

budgets for these schemes is no longer the 

mandate of the NITI Aayog. The Central 

Government programmes are complemented by 

the State Government development programmes 

and schemes. The difference between the two is 

mainly in terms of focus and flow of funds. 

PLANNING 
PRIORITIES AND 

DEVELOPING 
VISION AND
STRATEGY

THE GOVERNMENT

HAS ANNOUNCED

A SLEW OF SCHEMES

AND DEVELOPMENT

PROJECTS

ACROSS SECTORS

agriculture

financial start-ups

skill devt. education

housing
sasfactory operaon 

financial literacy is the one of the key 

focus areas of the scheme. 

months. Spreading 

account holder is 

considered a�er 

PMJDY is a Naonal Scheme for 

Financial Inclusion launched on August 

28, 2014. Aimed to provide access to 

financial services, namely, Banking/ 

Savings & Deposit Accounts, Remiance, 

Credit, Insurance, Pension in an 

affordable manner. Accounts under 

PMJDY can be opened with Zero balance 

targeted towards uncovered households 

with banking facilies. Account holders 

are provided a RuPay Debit Card which 

has an inbuilt accident insurance cover 

of INR 100,000. Facility of an overdra� 

to every basic banking 

/ credit history of six 

TOWARDS FINANCIAL INCLUSION 

AND FINANCIAL LITERACY



³⁹ Pradhan Mantri Jan Dhan Yojana Scheme Brochure, available at 
hps://www.pmjdy.gov.in/files/E-Documents/PMJDY_BROCHURE_ENG.pdf Last accessed on 
March 1, 2021.
⁴⁰ For details see hps://www.pmindia.gov.in/en/government_tr_rec/be-bachao-be-
padhao-caring-for-the-girl-child/ Last accessed on March 1, 2021.

⁴¹ Naonal Infrastructure Pipeline, Report of the Task Force, Department of Economic Affairs 
Ministry of Finance Government of India, available at: 
hps://dea.gov.in/sites/default/files/Report%20of%20the%20Task%20Force%20Naonal%20I
nfrastructure%20Pipeline%20%28NIP%29%20-%20volume-i_1.pdf last accessed March 1, 2021.  
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Over the last 7 years the government has introduced several reforms and 

some key reforms are given below:

The Government launched the  'Housing for 

all' Scheme namely Pradhan Mantri Awas 

Yojna, which envisages construc�on of more 

than 20 mn houses across the length and 

breadth of the country to achieve PM's vision 

of housing for all by 2022.

Ÿ Implementa�on of the Goods and Services Tax, replacing most state 

and federal taxes.

Ÿ The government opened most of the railways sector to 100% FDI.

The Na�onal Rail Plan introduced in Budget 2021-22 aims to develop 

adequate rail infrastructure by 2030 with an objec�ve of increasing the 

modal share of rail in freight from the current level of 27 per cent to 45 per 

cent. 

Ÿ Approval of 100% FDI in manufacturing, maintenance, repair and 

opera�ons in defence sector.

Ÿ Removal of almost all restric�ons on FDI in construc�on, including 

minimum project size, and reduced the lock-in period for capital to 

three years.

New projects will include housing, safe drinking water, access to clean and 

affordable energy, healthcare for all, world-class educa�onal ins�tutes, 

modern railway sta�ons, airports, bus terminals, metro and railway 

transporta�on, logis�cs and warehousing, irriga�on projects, etc.⁴² 

In addi�on, the government has announced 

several reform measures spanning across 

infrastructure, tax, FDI, sectoral reforms - 

agriculture, real estate, etc. These reform 

measures are formulated by the Ministry of 

Finance with the inputs of line Ministries and other related Departments of 

the Government. The alloca�on of budget for these is mainly from the 

consolidated funds of the Union Government.
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2020 and Farmers (Empowerment and Protec�on) Agreement of Price 

Assurance and Farm Services Act. 

Ÿ "Na�onal Mone�za�on Pipeline" of poten�al brownfield infrastructure 

assets has been proposed, investors can track the progress through 

Asset Mone�za�on dashboard. 

Ÿ Deregula�on of diesel pricing.

Ÿ Introduc�on of the Insolvency and Bankruptcy Code, 2016.

The Government has introduced a slew of reforms aimed at the financial 

market. Floa�ng of the new Debt-ETF consis�ng primarily of Government 

securi�es will enable retail investors to access Government securi�es as 

much as providing an a�rac�ve investment for 

pension funds and long-term investors. To 

address the liquidity constraints of the 

NBFCs/HFCs, post-the Union Budget 2019-20, 

the Government formulated a Par�al Credit 

Guarantee Scheme for the NBFCs. The 

Government and RBI have taken various 

measures to permit Rupee deriva�ves to be 

traded in the Interna�onal Financial Services 

Centre at the Gujarat Interna�onal Finance 

Tech-City (GIFT) in Gujarat. A strategic 

disinvestment plan has also been announced 

by the Finance Minister. The Government is 

hopeful that lis�ng of companies on stock exchanges disciplines a company 

and provides access to financial markets and unlocks its value. It also gives 

an opportunity for retail investors to par�cipate in the wealth so created. 

The Government has proposed to sell a part of its holding in LIC − the state-

owned insurance group and investment company − by way of Ini�al Public 

Offer (IPO). Along with the IDBI Bank, Government has proposed to take up 

the priva�za�on of two Public Sector Banks and one General Insurance 

company in the year 2021-22. 
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CONCLUSION

The Indian economy has maintained its economic momentum over the 

past few years. However, its economic progress has been threatened by 

disrup�ons brought by COVID-19. To counter them rapid Government 

responses have helped moderate the contrac�on in economic growth. 

Hence, India's probable growth path is visible.

The next Chapter provides governing and regulatory bodies in India.

These reforms have contributed to a�rac�ng higher foreign investment, 

ease of doing business, removal of restric�ons on sale of farmers’ produce, 

compe��ve market pricing, etc. 
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The Prime Minister is the head of the Union Cabinet, which is responsible 

for the administra�on of the affairs of the execu�ve branch of the Indian 

Government. The Union Cabinet is assisted and guided by 'Cabinet 

Secretary', the senior-most bureaucrat of the Government of India, who 

heads the Cabinet Secretariat, which func�ons directly under the Prime 

Minister. The Cabinet Secretariat is responsible for the administra�on of 

the Government of India under the Government of India (Alloca�on of 

Business) Rules, 1961, which lay down the procedure for disposal of 

business and decision-making in various Ministries/Departments of 

Government of India facilita�ng smooth transac�on of business in 

Ministries/Departments. ⁴³

3.1.1 Cabinet Secretary and Cabinet Secretariat

The Cabinet Secretariat assists the Government in its decision-making by 

maintaining co-ordina�on between the different ministries, integra�ng 

roles of different Ministries/Departments and maintaining a consensus 

through the instrumentality of the standing/ad hoc Commi�ees of 

Secretaries. 

The Prime Minister's Office (PMO) consists of the staff who directly assists 

the Prime Minister in discharge of his du�es. The PMO is headed by the 

Principal Secretary and includes an an�-corrup�on and a grievance 

department. The PMO is based in the South Block of the Secretariat 

Building in New Delhi. 

3.1. PRIME MINISTER'S OFFICE 

India's administra�ve and governance system is run 

by regulatory and administra�ve bodies with clearly 

delineated roles and responsibili�es. This Chapter 

enumerates the key policy-se�ers in India alongside 

their responsibili�es in an a�empt to demys�fy the 

administra�ve framework. 
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Ÿ Foster Co-opera�ve Federalism.

Earlier the Planning Commission controlled the alloca�on of government 

funds to the Ministries, States and Union Territories (UTs). States and UTs 

played a consulta�ve role, while the Planning Commission was the decision-

making body with respect to the alloca�on of funds.  

The Na�onal Ins�tu�on for Transforming India or the NITI Aayog was formed 

in 2015 replacing the Planning Commission. The NITI Aayog Council, under 

the chairmanship of the Prime Minister, 

comprises of all the State Chief Ministers, and the 

Lieutenant Governors of the Union Territories.     

A Vice-Chairman is nominated by the Prime 

Minister. Permanent and part-�me members are 

selected from leading universi�es and research 

ins�tu�ons. It is the policy think-tank of the 

Government of India. 

Broadly, the func�ons of NITI Aayog are divided 

into four dis�nct heads�

Ÿ Design Policy and Programme Framework a�er 

due consulta�on with Union Ministries and 

Departments as well as with the States.

3.1.2 Ni Aayog

Ÿ Monitoring and evalua�ng programmes and ini�a�ves.

Why �he �h�� f�o� �la����g �o������o� �o NITI Aayog?

In 2014, an evalua�on within the Government revealed that the Planning 

Commission faced policy fa�gue, and the need for a new ins�tu�onal 

framework calling for a change in the structure and process of central 

Ÿ Act as a Resource Centre and Knowledge Hub.

e-commerce to be the driver of overall economic growth by an increase in 

demand and employment opportuni�es, greater transparency and 

expansion in manufacturing.

Further, in line with the commitments made in the United Na�ons 

planning was felt. As a result, the Planning Commission was dissolved and 

replaced by the NITI Aayog with the Na�onal Democra�c Alliance led by the 

Bhara�ya Janata Party in the year 2014. As a think-tank, NITI Aayog 

func�ons as an advisory body and the power of alloca�on of funds now 

vests with the Ministry of Finance.  

Role of NITI Aayog

The NITI Aayog released a Strategy 

Document in November 2018 to 

realise the Government's quest for 

building a New India by 2022-2023. 

The focus of the strategy is on 

improvising the regulatory and policy 

environment such that all 

stakeholders, including private investors, can fully contribute towards 

achieving the goals set out for New India, 2022.

�ne of the main objec�ves set out in this Strategy Document is doubling 

the current growth rate of the manufacturing sector and promo�ng in the 

adop�on of the latest technology advancements (referred to as 'Industry 

4.0') in a planned manner by 2022. NITI Aayog has also recognised 

Contemporary issues under considera�on by the 

NITI Aayog can be ascertained by the discussions 

held during the Fi�h Governing Council Mee�ng 

of NITI Aayog. The Prime Minister highlighted the 

importance of the Governing Council of NITI 

Aayog as a pla�orm to inspire co-opera�ve 

federalism, stressing the need to collec�vely 

combat poverty, unemployment, drought, pollu�on, pockets of under-

development and all such factors that constrain India's progress.⁴⁵

co-ordina�ng ac�vi�es of various ministries in such a situa�on is also one  

of the func�ons of the Cabinet Secretariat.⁴⁴ It also assists in an expedi�ous 

implementa�on of Government policies, plans and programmes where 

inter-ministerial co-opera�on is involved. 

Management of major crisis situa�ons in the country and 

⁴⁴ Ibid

⁴⁵ For more details see hps://ni.gov.in/content/ni-governing-council-meengs. Last 
accessed on March 1, 2021.
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3.2. MINISTRY OF FINANCE

1. Department of Economic Affairs (DEA)

The Ministry of Finance is 

entrusted with the administra�on 

of all economic, monetary and 

fiscal ma�ers of the country, 

exercising control over public 

expenditure and plays a crucial 

role in the socio-economic 

development of the na�on. It is concerned with framing and implemen�ng 

policies rela�ng to taxa�on, finances of the Central and State Governments, 

capital markets, framing the Union Budget every financial year, and 

governance of banking and financial ins�tu�ons. The Finance Ministry of 

India scripts the foreign investments' policy and allied policies.

(I) The Economic Division of the DEA headed by the Chief Economic Advisor 

to the Government of India, mainly performs an advisory role and monitors 

certain important economic acvies such as (i) policies rela�ng to price 

control; (ii) produc�on in agricultural and industrial sectors and related 

policy issues; (iii) public finance; (iv) fiscal policy and tax reforms; (v) 

foreign trade and balance of payments; (vi) issues rela�ng to the 

Interna�onal Economic Ins�tu�ons such as �orld Bank, IMF and G-20, etc. 

This division also prepares the Economic Survey annually, usually presented 

before the Union Budget and performs mid-year review of the economy, 

The Finance Ministry of India comprises five departments:

The DEA is responsible for advice on economic issues of the Indian 

economy including infla�on, price control, foreign exchange management, 

Official Development Assistance, domes�c finance and prepara�on of the 

Union Budget, bilateral and mul�lateral engagement with interna�onal 

financial ins�tu�ons and other countries. ⁴⁹

This department is further demarcated into several divisions responsible 

for governing crucial aspects of the Indian economy. The divisions are:

Sustainable Development Summit held in September 2015, NITI Aayog has 

been entrusted with the role to spearhead 'Transforming our world: the 

2030 Agenda for Sustainable Development'. One of the goals is to build 

'Resilient Infrastructure, Promote Inclusive and Sustainable 

Industrialisaon and Foster Innovaon'. NITI Aayog has also launched 

'Reinvenng India as an Innovaon Naon' under the leadership of the 

Chairman of the Na�onal Innova�on Founda�on.⁴⁶ This goal is closely 

related with the other interven�ons by the Government towards its efforts 

to enhance Ease of Doing Business in India and liberal FDI policy for 

investment flows, especially in States.

The Economic Advisory Council to the Prime Minister (EAC-PM) is an 

independent body cons�tuted with the primary func�on of advising the 

Indian Government, specifically the PM, on economic and related issues. 

3.1.3. Economic Advisory Council to the Prime Minister: 

The Department of Atomic Energy (DAE), under the Prime Minister's Office, 

is responsible for nuclear technology and research. The DAE while 

performing a key role in the scien�fic and technological scenario of the 

country, also fosters nuclear technology in the country to a perfect state of 

self-reliance fulfilling the aims of the planners, marked by overall balanced 

development and growth in all the spheres of its ac�vi�es. ⁴⁸

Terms of reference to the EAC-PM include analysis of issues and any other 

tasks referred to it by the PMO, addressing issues of macro-economic 

importance and presen�ng its views and opinions to the Prime Minister. 

The EAC-PM may take up issues suo motu or upon reference from the 

Prime Minister or any other person. The EAC-PM also undertakes ini�a�ves 

and projects to study and combat economic issues plaguing the country 

and prepares reports and strategy papers towards making economic 

ac�vi�es more efficient and simplifying trading across borders. ⁴⁷ 

3.1.4. Atomic Energy

⁴⁶ The Naonal Innovaon Foundaon is an autonomous body of the Department of Science 
and Technology, Government of India. For more details see hp://nif.org.in/. Last accessed on 
March 1, 2021. 
⁴⁷ For more details see hps://eacpm.gov.in/reports-papers/eac-reports-papers/. Last 
accessed on March 1, 2021. 
⁴⁸ Read more at hps://fas.org/nuke/guide/india/agency/dae.htm. Last accessed on 
March 1, 2021.

⁴⁹ Extracted from the Cizens/Clients Charter of Department of Economic Affairs (Ministry of 
Finance). For more details see at 
hps://dea.gov.in/sites/default/files/CizensCharter_DEA_Modified24122014_0.pdf. Last 
accessed on March 1, 2021.
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organising pre-budget mee�ngs and analysing the trends of 

macroeconomic parameters, specifically, GDP, output, savings, and 

investment, thereby aiding the Government in its economic projec�ons to 

be made in the Union Budget. 

(IV) The Infrastructure Division sets all policy-related issues in infrastructure 

sectors including those concerning road, ports, shipping, railways, inland 

water transport, urban development, power, new and renewable energy, 

railways and telecommunicaon sector referred to the Department of 

(II) The Investment Division deals with receipt, scruny, grant or rejecon of 

proposals for investments including from foreign investors. It examines the 

FDI-related sectoral policy issues rela�ng to other Ministries of the 

Government, and also deals with the Foreign Exchange Policy on import 

and export of goods into and out of India. It undertakes nego�a�ons to 

facilitate the execu�on of Investment Protec�on and Promo�on 

Agreements with other countries. The FDI proposal sec�on has charge over 

the Department of Industrial Policy and Promo�on including Make in India, 

Ease of Doing Business and Start-ups; co-ordina�ng with Na�onal 

Produc�vity Council and Investment Commission. 

(III) The Financial Markets Division is primarily responsible for  policy issues 

related to the development of the securies markets (both primary and 

secondary markets) and the commodies derivave markets. It also 

governs other incidental ma�ers such as External Commercial Borrowings 

and external markets such as investments by Foreign Por�olio Investors 

under the Foreign Exchange Management Act (FEMA), 1999. The division is 

also entrusted with investor grievances and monitoring of administra�ve 

ma�ers of the Indian an�-trust regulator, the Securi�es and Exchange 

Board of India (SEBI) and Securi�es Appellate Tribunal (SAT). This division 

also facilitates the sovereign credit ra�ng by various credit ra�ng agencies 

and financial dialogues with other na�ons. 

Economic Affairs by the Administrave Ministries concerned. It also 

examines proposals for the grant of viability gap funding under the 

Na�onal Clean Energy Fund; ma�ers rela�ng to the OPEC Fund for 

Interna�onal Development and Commi�ee on Alloca�on of Natural 

Resources and PPPs.

It controls ma�ers rela�ng to all the Direct and Indirect Union taxes 

through the two statutory Boards namely, the Central Board of Direct Taxes 

(CBDT) and the Central Board of Indirect Taxes and Customs (CBIC). In 

addi�on to all ma�ers rela�ng to collec�on and levy of direct and indirect 

taxes, this Department also oversees the enforcement of economic laws 

(such as FEMA, Stamp duty laws) and inves�gates economic offences such 

as money laundering, black money, benami transac�ons etc. through 

subordinate enforcement agencies/offices. Tax Dispute Se�lement 

Commissions, Revision Applica�on units established under various Indirect 

laws and the Income Tax Ombudsman also func�on under this 

Department.  

(V) The Budget Division formulates the Union Budget for each  financial 

year capturing the receipts and esmated expenditure of the Government. 

It encapsulates the development goals for each sector leading to the 

overall projected growth of the na�on, makes monetary provisions and the 

proposed ini�a�ves to achieve such development. It also deals with 

detailed demands for grants by various stakeholders.

2. Department of Expenditure 

This Department oversees the public financial management system of the 

Central Government and State Finances in terms of the release of central 

assistance to the State Governments as per the budgetary alloca�on. It is 

responsible for the implementa�on of the recommenda�ons of the 

Finance Commission (which mainly evaluates the state of finances of the 

Union and State Governments, and recommends the sharing of taxes 

between them) and Central Pay Commission (which lays down the pay 

structure for the Central Government employees). 

3. Department of Revenue

4. Department of Investment and Public Asset Management

It is an agency of the Union Finance Ministry that advises the Union 

Government in ma�ers of Central Government investments in equity 

including strategic disinvestment of equity in Central PSEs on the 

recommenda�ons of the administra�ve Ministries, NITI Aayog, etc. and 

ma�ers of sale of Central Government equity through an offer for sale or 

private placement or any other mode to a�ract capital market investments. 
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The Department aims to expand public par�cipa�on in ownership of 

Central PSEs to accelerate economic development and boost the available 

resources of the Government for higher expenditure.

5. Department of Financial Services

The Department of Financial Services overlooks the func�oning of Banks, 

Financial Ins�tu�ons, Insurance Companies and the Na�onal Pension 

System. It is responsible for the administra�on of flagship schemes and 

ini�a�ves of the Government to bring reforms rela�ng to key focus areas 

namely, financial inclusion, social security, and insurance as a risk transfer 

mechanism. It also deals with efficient credit flow to key sectors of the 

economy, such as agriculturalists, small businessmen, etc. The legisla�ve 

and policy issues pertaining to the country's regulatory bodies such as the 

Reserve Bank of India, Insurance Regulatory and Development Authority of 

India, etc. fall under the management of this Department. It also 

administers legisla�on dealing with debt recovery and ma�ers involving 

interna�onal banking rela�ons. 

The Legislave Department deals 

with efficient and �mely dra�ing, 

scru�ny and ve�ng of principal Acts 

and subordinate laws. The Department holds a pre-legisla�ve consulta�ve 

process aimed at resolving conten�ous and complex policy issues and 

receives feedback from all stakeholders, including other Government 

departments and the public on dra� legisla�ons.

3.3. MINISTRY OF LAW AND JUSTICE

The Ministry of Law and Jus�ce, the 

oldest body of the Indian 

Government, dates back to 1833.    

It comprises of the Legislave 

Department, the Department of 

Legal Affairs and the Department of 

Jusce. ⁵⁰

The Department of Legal Affairs advises various Ministries of the Central 

Government while the Legisla�ve Department dra�s principal legisla�on 

for the Central Government. It also conducts cases on behalf of the Central 

Government and Governments of States before the Supreme Court and the 

High Courts. This Department is also in-charge of entering into reciprocal 

arrangement and trea�es with foreign countries for mutual assistance in 

civil and commercial ma�ers, the enforcement of orders and decrees of 

foreign courts and tribunals, and for the administra�on of the estates of 

foreigners dying in India. It also examines and processes requests of service 

of summons, etc. under bilateral trea�es, from foreign courts and 

tribunals. ⁵¹

The Department of Jusce administers the appointment, resigna�on and 

removal of the Chief Jus�ce of India, Judges of the Supreme Court of India, 

Chief Jus�ces and Judges of the High Courts and their service ma�ers. It 

also deals with facilita�ng the computerisa�on of various courts across the 

country and enhancing access to jus�ce, jus�ce delivery and legal reforms. 

Its efforts have been consistently focused towards securing a be�er 

posi�on in terms of Ease of Doing Business in India and a Task Force to the 

Enforcing Contract Indicator which measures the �me and cost es�mates 

of commercial cases and the quality of the judicial process. ⁵² 

3.4. MINISTRY OF COMMERCE AND INDUSTRY

The Ministry of Commerce and 

Industry is a crucial policy se�er 

for India's economic performance 

in an interna�onal trade se�ng. It 

undertakes research in the 

opera�on of the domes�c and 

interna�onal markets and 

economic affairs; devises and 

implements development 

strategies, policies and guidelines for the conduct of domes�c and foreign 

⁵⁰ Ministry of Law and Jusce, Government of India. For more details see 
hp://lawmin.gov.in/. Last accessed on March 1, 2021.

⁵¹ Department of Legal Affairs, Government of India. For more details see 
hp://legalaffairs.gov.in/About-us/About-the-department. Last accessed on .March 1, 2021
⁵² Department of Jusce, Government of India. For more details see hps://doj.gov.in/. Last 
accessed on March 1, 2021.
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⁵⁰ Ministry of Law and Jusce, Government of India. For more details see 
hp://lawmin.gov.in/. Last accessed on March 1, 2021.

⁵¹ Department of Legal Affairs, Government of India. For more details see 
hp://legalaffairs.gov.in/About-us/About-the-department. Last accessed on .March 1, 2021
⁵² Department of Jusce, Government of India. For more details see hps://doj.gov.in/. Last 
accessed on March 1, 2021.
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trade; facilitates entering into and implemen�ng mul�lateral and 

bilateral trade policies with countries for mutual economic co-

opera�on and foreign investment. This Ministry includes the 

following departments: 

3.4.1. Department of Commerce

The Department is func�onally organised into nine divisions as 

shown in Table 6.

The Department of Commerce is headed by a Secretary who is 

assisted by one Officer on Special Duty (OSD), one Special Secretary 

and Financial Advisor, three Addi�onal Secretaries, two Addi�onal 

Secretary rank officers, thirteen Joint Secretaries and Joint Secretary 

level Officers and other senior officers.⁵⁴

The Department of Commerce plans, implements and monitors the 

Foreign Trade Policy (FTP), which in turn provides the basic 

framework of policy and strategy for the promo�on of exports and 

trade. The FTP governs all exports and imports with the Director 

General of Foreign Trade (DGFT) as the facilitator presen�ng India's 

shi� from prohibi�on and control of imports and exports to 

promo�on and facilita�on of exports and imports. The Department 

is also entrusted with responsibili�es of mul�lateral and bilateral 

commercial rela�ons, trading between States, export promo�on, 

trade facilita�on, Special Economic Zones, and regula�on of certain 

export-oriented industries and commodi�es. ⁵³

⁵³ Department of Commerce, Government of India. For more details see 
hps://commerce.gov.in/. Last accessed on March 1, 2021.
⁵⁴ For more details see hps://commerce.gov.in/InnerContent.aspx?Id=9. Last accessed on 
March 1, 2021.

Table 6: Divisions in the Department of Commerce and their Funcons

DIVISION FUNCTION

Interna�onal Trade 
Policy Division

Promo�on of trade coopera�on among developing countries, 
Commonwealth trade, mul�lateral trade, and tariff nego�a�ons 
and review of exis�ng trade policy.

Foreign Trade 
Territorial Division

Development of trade with different countries and regions of the 
world. This Division also handles ma�ers pertaining to State 
trading and barter deals, organisa�on of trade fairs and exhibi�ons, 
commercial publicity abroad, etc. 

Export Products 
Division

Export Industries 
Division

Formula�ng of Export Policy of Agricultural Products and also 
facilita�ng and promo�ng exports of agriculture and allied products 
(other than planta�on crops - tea, coffee and spices and marine 
products). 

Frames and amends statutes rela�ng to tea, coffee, spices and 
rubber and administers export/import policies and foreign 
collabora�on agreements for these products. The Division is 
responsible for establishment of Boards for administra�on, fixa�on 
of price of the aforesaid products, etc.

Export Services 
Division

Economic Division

All ma�ers pertaining to trade finance, including handling 
representa�ons from traders pertaining to the Department of 
Revenue, Reserve Bank of India, banks, etc. Oversees establishment 
ma�ers rela�ng to budget, infrastructural development and release 
of funds to Special Economic Zones ('SEZ') and Export Oriented 
Units ('EOU') and co-ordina�on of the pre and post budget 
proposals.

Domes�c and interna�onal economic trends and research studies 
having a bearing on economic policies and management of the 
economy and policy advice. The work is divided into micro unit, 
public finance unit, industry and infrastructure unit, climate change 
finance unit, etc. ⁵⁵

Administra�on 
and General 
Service Division

Ma�ers rela�ng to recruitment, appointments to vacant posi�ons, 
assignment of rosters and performance appraisal of gaze�ed and 
non-gaze�ed officers in the Department of Commerce.

⁵⁵ Read more about the Division at hps://dea.gov.in/divisionbranch/economic-division. Last 
accessed on .March 1, 2021
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Finance Division

Logis�cs Division

Tenders financial advice and concurrence to proposals involving 
expenditure in respect of Department of Expenditure as well as 
their a�ached offices. It deals with the expenditure and Budget 
related proposals. It is responsible for exercising expenditure control 
and management, ensuring ra�onalisa�on of expenditure and 
compliance of economy measures in accordance with the 
instruc�ons of the Department of Expenditure including regular 
monitoring of expenditure through monthly/Quarterly reviews and 
submission of reports to the concerned. It is also responsible for the 
co-ordina�on, compila�on, prin�ng and laying of the 'Outcome 
Budget/Detailed Demand for Grants (DDG)' of the Ministry of 
Finance in Parliament. ⁵⁶

The Logis�cs division in the Department of Commerce was created 
consequent to the amendment to the second schedule of the 
Government of India (Alloca�on of Business) Rules, 1��1, on 7th 
July 2017, that allocated the task of “Integrated development of 
Logis�cs sector” to the Department of Commerce. The division is 
headed by a Special Secretary to Govt of India and has been given 
the mandate to develop an Ac�on Plan for the integrated 
development of the logis�cs sector in the country, by way of policy 
changes, improvement in exis�ng procedures, iden�fica�on of 
bo�lenecks and gaps and introduc�on of technology in this sector. ⁵⁷

Source: Authors' Compilaon. 

⁵⁶ Available at hps://doe.gov.in/Integrated-Finance-Division. Last accessed on March 1, 
2021.
⁵⁷ For details see hps://commerce.gov.in/about-us/divisions/logiscs-division/logiscs/. Last 
accessed on March 1, 2021.

The long-term vision underpinning the 

FTP for 2015-2020⁵⁸ was to make India 

a major player in the world trade by 

2020, elevate it to a role of leadership 

in the internaonal trade discourse. 

A key driver for India to achieve the USD 5 Trillion mark in an expedited �me 

frame would be boos�ng exports, both merchandise and services, through 

systema�cally addressing domes�c and overseas constraints related to the 

policy, regulatory and opera�onal framework for lowering transac�ons costs 

and crea�ng a low cost opera�ng environment through efficient, cost-

effec�ve, adequate logis�cal and u�li�es infrastructure. The District Export 

Hubs ini�a�ve will form an important component of the new FTP. ⁶¹

The thrust of the FTP⁵⁹ was on maximising 

exports and ra�onalising non-essen�al imports, 

in line with the Government's ini�a�ves such as 

the 'Make in India', ‘Digital India’, ‘Skill India’, 

‘Startup India’.⁶⁰ According to a Parliamentary 

Commi�ee Consulta�ve mee�ng held on 12 

January 2021, India's new FTP will come into 

effect soon for a period of five years. It will strive to make India a leader in 

the area of interna�onal trade and channelize the synergies gained through 

merchandise and services exports for growth and employment with a goal 

to make India a USD 5 Trillion economy.  

To address the ease of doing business in India, the Department has 

launched the 'Niryat Bandhu' scheme for mentoring first genera�on or new 

import and export entrepreneurs, to simplify foreign trade policies and 

⁵⁸ The FTP was to originally remain in force ll March 31, 2020. It has now been extended up to 
March 31, 2021 in view of the COVID-19 pandemic, along with several other relief measures to 
support trade and industry. Press Release dated March 31, 2020. For details see 
hps://pib.gov.in/PressReleseDetailm.aspx?PRID=1609704. Last accessed on .March 1, 2021
⁵⁹ hps://pib.gov.in/PressReleasePage.aspx?PRID=1688074
⁶⁰ Foreign Trade Policy Statement 2017, available at 
hp://dg�.gov.in/sites/default/files/�pst17-051217%20%283%29.pdf. Last accessed on 

.March 1, 2021
⁶¹ For details see  hps://pib.gov.in/PressReleasePage.aspx?PRID=1688074 Last accessed on 
March 5, 2021.
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Source: Authors' Compilaon. 

⁵⁶ Available at hps://doe.gov.in/Integrated-Finance-Division. Last accessed on March 1, 
2021.
⁵⁷ For details see hps://commerce.gov.in/about-us/divisions/logiscs-division/logiscs/. Last 
accessed on March 1, 2021.

The long-term vision underpinning the 

FTP for 2015-2020⁵⁸ was to make India 

a major player in the world trade by 

2020, elevate it to a role of leadership 

in the internaonal trade discourse. 

A key driver for India to achieve the USD 5 Trillion mark in an expedited �me 

frame would be boos�ng exports, both merchandise and services, through 
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The thrust of the FTP⁵⁹ was on maximising 
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the 'Make in India', ‘Digital India’, ‘Skill India’, 

‘Startup India’.⁶⁰ According to a Parliamentary 

Commi�ee Consulta�ve mee�ng held on 12 

January 2021, India's new FTP will come into 

effect soon for a period of five years. It will strive to make India a leader in 

the area of interna�onal trade and channelize the synergies gained through 

merchandise and services exports for growth and employment with a goal 

to make India a USD 5 Trillion economy.  

To address the ease of doing business in India, the Department has 

launched the 'Niryat Bandhu' scheme for mentoring first genera�on or new 

import and export entrepreneurs, to simplify foreign trade policies and 

⁵⁸ The FTP was to originally remain in force ll March 31, 2020. It has now been extended up to 
March 31, 2021 in view of the COVID-19 pandemic, along with several other relief measures to 
support trade and industry. Press Release dated March 31, 2020. For details see 
hps://pib.gov.in/PressReleseDetailm.aspx?PRID=1609704. Last accessed on .March 1, 2021
⁵⁹ hps://pib.gov.in/PressReleasePage.aspx?PRID=1688074
⁶⁰ Foreign Trade Policy Statement 2017, available at 
hp://dg�.gov.in/sites/default/files/�pst17-051217%20%283%29.pdf. Last accessed on 

.March 1, 2021
⁶¹ For details see  hps://pib.gov.in/PressReleasePage.aspx?PRID=1688074 Last accessed on 
March 5, 2021.
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procedures by way of online 

counselling, training and outreach 

programmes. Other measures 

include digitalisa�on of 

applica�on processes, registra�on 

and monitoring of complaints 

online, issue of Importer-Exporter 

Code (which is mandatory for any 

export/import from or to India) 

upon online applica�on. Several other forthcoming e-governance ini�a�ves 

are envisaged by the DGFT. 

To reduce administra�ve hurdles in exports, the FTP provides for free 

passage of export consignments and no seizure of export stock to avoid 

disrup�on of manufacturing ac�vity and delivery schedule of exports. 

Further, to make imports and exports seamless, the DGFT collaborates with 

the CBIC for 24×7 clearance by customs authori�es and implemented the 

Single Window Interface for Facilita�ng Trade (SWIFT) w.e.f. 01.04.2016. 

The SWIFT allows importers to electronically lodge an Integrated 

Declara�on at a single point only with Customs. Permission required from 

other regulatory agencies, for example, the Drug Controller, can be 

obtained online without the importer/exporter having to separately 

approach these agencies.⁶²

3.4.2. Department for Promoon of Industry and Internal Trade

The Department for Promo�on of Industry and Internal Trade (DPIIT) was 

established in 1995 and has been recons�tuted in the year 2000 with the 

merger of the Department of Industrial Development. Earlier, separate 

Ministries for Small Scale Industries, Agro and Rural Industries (SSI&A&RI) 

and Heavy Industries and Public Enterprises (HI&PE) were created in 

October 1999.

The role and func�ons of the DPIIT primarily include�

Ÿ Formula�on and implementa�on of industrial policy and strategies for 

industrial development in conformity with the na�on�s development 

⁶² A repository of the current and previous FTPs, sector specific trade noces, circulars and 
noficaon issued by the DGFT is available at hps://dg�.gov.in/. Last accessed on March 1, 
2021. 

⁶³ The Circulars, noficaons and Press notes are available at hps://dipp.gov.in/. Last accessed 
on .March 1, 2021
⁶⁴ For details see hps://dipp.gov.in/about-us/role-and-funcons-department-promoon-industry-
and-internal-trade. Last accessed on March 1, 2021.
⁶⁵ Roles and funcons of the DPIIT. For details see hps://dipp.gov.in/about-us/role-and-funcons-
department- promoon-industry-and-internal-trade. Last March 1, 2021 accessed on .

Ÿ Monitoring industrial growth, in general, and performance of industries 

specifically assigned to it, in par�cular, including advice on all industrial 

and technical ma�ers;

Ÿ Encourage foreign technology collaboraons at the enterprise level 

and formulang policy parameters for the same;

needs and na�onal ob�ec�ves;

Ÿ Formulaon of FDI Policy and promoon, approval and facilitaon of 

FDI. It issues Press Notes, Circulars and noficaons relang to FDI;⁶³ 

Ÿ Administra�on of the Industries (Development & Regula�on) Act, 1951;

Ÿ Promo�ng industrial development of industrially-backward areas and 

the North Eastern Region including Interna�onal co-opera�on for 

industrial partnerships; and 

Ÿ Formula�on of policies rela�ng to Intellectual Property Rights in the 

fields of Patents, Trademarks, Industrial Designs and Geographical 

Indica�ons of Goods and the administra�on of Regula�ons & Rules 

made thereunder;

Ÿ Promo�on of produc�vity, quality and technical coopera�on.⁶⁴

The DPIIT is also responsible for promo�ng awareness on the protec�on of 

the Intellectual Property Rights inherent in industrial property in 

con�unc�on with the World Intellectual Property Organisa�on (WIPO) and 

apex industry organisa�ons, along with similar ini�a�ves involving regional 

industry associa�ons.⁶⁵ It provides inputs on various issues rela�ng to the 

Agreement on Trade-Related Aspects of Intellectual Proper�es (TRIPS) 

pertaining to the World Trade Organisa�on (WTO).

DPIIT is the nodal Department in the Government of India for co-ordina�ng 

and implemen�ng programmes with the United Na�ons Industrial 

Development Organisa�on (UNIDO) in India. UNIDO is a specialised agency 

of the United Na�ons with a mandate to act as the central co-ordina�ng 

body for industrial ac�vi�es within the UN. India has been an ac�ve 
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⁶⁶ For details see hps://dipp.gov.in/about-us/role-and-funcons-department-promoon-industry-
and-internal-trade. Last accessed on March 1, 2021.
⁶⁷ For details see hps://www.invesndia.gov.in/about-us. Last accessed on March 1, 2021
⁶⁸ For details see hp://www.dgtr.gov.in/about-us/about-department. Last accessed on Last 
accessed on March 1, 2021.

Ÿ It works in the development of new 

partnerships to enable sustainable investments 

in India.

Ÿ It partners with substan�al investment 

promo�on agencies and mul�lateral 

organisa�ons. 

3.4.3. Invest India 

The Na�onal Investment Promo�on and �acilita�on Agency of India acts as 

the first point of reference for investors in India. Invest India is a non-profit 

venture under the Department for Promo�on of Industry and Internal 

Trade, Ministry of Commerce and Industry set up in 2009. 

The Directorate General of Trade Remedies, earlier known as Directorate 

General of An�-dumping and Allied Du�es, was renamed in 2018. The DGTR 

func�ons as an a�ached office of the Department of Commerce. It is a 

professionally integrated organisa�on with mul�-spectrum skill sets emana�ng 

from officers drawn from different services and specialisa�ons.⁶⁸ Its single-

member of the Organisa�on since its incep�on. ⁶⁶

Invest India performs the following func�ons:

Invest India employs a young and diverse team, 

and is a highly recognised ini�a�ve of the Indian Government. It has won 

several awards including the United Na�ons Conference on Trade and 

Development (UNCTAD) Investment Promo�on Award 2020 for best 

prac�ces in Covid response, and the Best Investment Project Award five 

years in a row (2016-2020) at the Annual Investment mee�ng organised by 

the Ministry of Economy (UAE).⁶⁷

Ÿ It works with several Indian states in the 

facilita�on of global best prac�ces in 

investment-targe�ng and promo�on.

3.4.4. Directorate General of Trade Remedies 

3.4.5. Directorate General of Commercial Intelligence And Stascs, 

Kolkata

The Directorate General of Commercial Intelligence & Sta�s�cs (DGCI&S) is 

a premier organisa�on of Government of India for the collec�on, 

compila�on and dissemina�on of India's trade sta�s�cs and commercial 

informa�on. It is entrusted with the task of collec�ng, compiling, and 

publishing/dissemina�ng trade sta�s�cs and various types of commercial 

informa�on required by the policymakers, researchers, importers, 

exporters, traders as well as overseas buyers. 

Ÿ Safeguard Inves�ga�ons are conducted by the DGTR in par�cular cases 

alleging serious injury caused to the domes�c industry by increased 

import of certain products from other countries.⁷¹ The DGTR imposes 

safeguard measures in accordance with the bilateral agreements, if any, 

with the country of the exporter, and levies safeguard du�es.

Ÿ The DGTR conducts an�-subsidy inves�ga�ons and imposes 

countervailing du�es to the extent of the subsidy provided to the 

manufacturer/producer by the country from where it is imported into 

India.⁷⁰

window agency provides a comprehensive and swi� trade defence mechanism 

against unfair trade prac�ces causing or threatening to cause serious injury to 

domes�c industries in India. Some of the measures taken by DGTR are as 

follows:

Ÿ The DGTR conducts inves�ga�on into suspected cases of dumping and 

imposes An�-Dumping du�es within the margin of dumping, i.e. the 

difference between the normal value and the value at which the ar�cle 

was imported. ⁶⁹

Ÿ The DGTR provides trade defence support to the domes�c industry and 

exporters in dealing with increasing instances of trade remedy 

inves�ga�ons ins�tuted against them by other countries. 

⁶⁹ Secon 9A, 9B and 9C, Customs Tariff Act, 1975.
⁷⁰ Secon 9, Customs Tariff Act, 1975.
⁷¹ Secon 8B, Customs Tariff Act, 1975.
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⁶⁶ For details see hps://dipp.gov.in/about-us/role-and-funcons-department-promoon-industry-
and-internal-trade. Last accessed on March 1, 2021.
⁶⁷ For details see hps://www.invesndia.gov.in/about-us. Last accessed on March 1, 2021
⁶⁸ For details see hp://www.dgtr.gov.in/about-us/about-department. Last accessed on Last 
accessed on March 1, 2021.
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import of certain products from other countries.⁷¹ The DGTR imposes 

safeguard measures in accordance with the bilateral agreements, if any, 
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countervailing du�es to the extent of the subsidy provided to the 

manufacturer/producer by the country from where it is imported into 
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domes�c industries in India. Some of the measures taken by DGTR are as 

follows:

Ÿ The DGTR conducts inves�ga�on into suspected cases of dumping and 

imposes An�-Dumping du�es within the margin of dumping, i.e. the 

difference between the normal value and the value at which the ar�cle 
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The main objec�ve of the SEZ Scheme is the genera�on of addi�onal 

economic ac�vity, promo�on of export of goods and services and of 

investment from domes�c and foreign sources, crea�on of employment 

opportuni�es along with development of infrastructure facili�es. All Indian 

laws are applicable in SEZs unless specifically exempted as per the SEZ 

Act/Rules. Each SEZ is headed by a Development Commissioner and is 

administered as per the SEZ Act, 2005 and SEZ Rules, 2006. According to the 

factsheet, 425 proposals for se�ng up of SEZs in the country have been 

accorded formal approval under the SEZ Act, 2005.  Presently, 379 SEZs are 

no�fied, out of which 267 are opera�onal as on �uly 27, 2021.⁷²

3.5. MINISTRY OF EXTERNAL 
AFFAIRS

The Ministry of External Affairs is 

responsible for India's rela�ons with 

the world. It formulates and 

implements India's foreign policy.⁷³ It 

formulates policies on diploma�c 

rela�ons of India with other countries, 

extradi�on of fugi�ve criminals, foreign jurisdic�on of the Indian Central 

Government − its territorial waters, issuance of passports, immigra�on, 

overseas employment of Indian ci��ens, entering into Social Security 

agreements with other na�ons, etc. The Ministry also devises and 

implements ac�ons plans for strengthening strategic partnerships and 

economic rela�ons between India and other countries.   

The responsibility of na�onal defence lies with the Ministry of Defence, 

which provides the policy framework and wherewithal to the Armed Forces 

to discharge their responsibili�es in the context of the defence of the 

country. ⁷⁴ The principal task of the Defence Ministry is to obtain policy 

3.4.6. Offices of Development Commissioner of Special Economic Zones 

3.6. MINISTRY OF DEFENCE 

⁷² Ministry of Commerce and Industry, Department of Commerce, Factsheet of SEZs. Available 
at hp://sezindia.nic.in/upload/610bc0ab65f64MX-M452N_20210805_193838.pdf. 
Last Accessed on July 27, 2021
⁷³ For details see hps://mea.gov.in/index.htm. Last accessed on March 1, 2021.
⁷⁴ For details see hps://mod.gov.in/about--ministry. Last accessed March 1, 2021.  

In addi�on to making in India, the Ministry also procures defence products 

including arms under the Government-to-Government arrangement.⁷⁶ The 

Ministry facilitates the promo�on of exports and investments in the 

defence sector, both in research and development and produc�on, thereby 

resul�ng in higher self-reliance and indigenisa�on.⁷⁷

This is a part of the 'Make In India' iniave of the Government 

welcoming foreign businesses to set up manufacturing and producon 

operaons in India,  and the Government's defence modernisaon 

programme.  

direc�ons of the Government on all 

defence and security-related ma�ers 

and communicate them for 

implementa�on to various 

headquarters and organisa�ons 

func�oning under the Ministry. It is 

also required to ensure effec�ve 

implementa�on of the Government's 

policy direc�ves and the execu�on of 

approved programmes within the allocated resources.

The Government, through the Ministry, has established the 'Innova�ons for 

Defence Excellence' to func�on as an ecosystem to foster innova�on and 

technology development in defence and aerospace by engaging innovators 

and entrepreneurs to deliver technologically-advanced solu�ons in the 

modernisa�on of the Indian military. iDEX engages with industries including 

MSMEs, start-ups, individual innovators, R&D ins�tutes and academia and 

provides them with grants/funding and other support to carry out R&D 

development showing poten�al for future adop�on for Indian defence and 

aerospace needs. ⁷⁵

⁷⁵ For details see hp://www.idex.gov.in/. Last accessed on March 1, 2021.
⁷⁶ Government-to-Government deal also known as the Foreign Military Sales is the 
Government's program of a country for transferring or selling defence equipment and arcles, 
etc. Read more on Defence Procurement Procedure at 
hps://www.makeinindiadefence.gov.in/admin/writereaddata/upload/DPP-
_2016_(updated_30_4_19).pdf. Last accessed on March 1, 2021. 
⁷⁷ Strategy for Defence Exports. Available at 
hps://ddpmod.gov.in/sites/default/files/STRATEGY%20FOR%20DEFENCE%20EXPORTS.pdf. Last 
accessed on 04, March 1, 2021.
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⁷⁶ Government-to-Government deal also known as the Foreign Military Sales is the 
Government's program of a country for transferring or selling defence equipment and arcles, 
etc. Read more on Defence Procurement Procedure at 
hps://www.makeinindiadefence.gov.in/admin/writereaddata/upload/DPP-
_2016_(updated_30_4_19).pdf. Last accessed on March 1, 2021. 
⁷⁷ Strategy for Defence Exports. Available at 
hps://ddpmod.gov.in/sites/default/files/STRATEGY%20FOR%20DEFENCE%20EXPORTS.pdf. Last 
accessed on 04, March 1, 2021.
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⁷⁸ For details see hps://defenceinvestorcell.gov.in/. Last accessed on March 1, 2021.
Refer to Industries (Development and Regulaon) Act, 1951, the Arms Act, 1959 and the Arms 
Rules, 2016.
⁷⁹ Refer to Industries (Development and Regulaon) Act, 1951, the Arms Act, 1959 and the Arms 
Rules, 2016.
⁸⁰ For details see hps://www.mod.gov.in/sites/default/files/dppm.pdf_0.pdf . Last accessed on 
March 1, 2021.
⁸¹ Press Note No. 5 of 2016 Series dated June 24, 2016.
For details see hp://www.mca.gov.in/MinistryV2/about_mca.html. Last accessed on March 1, 
2021.

Removing the entry roadblocks to private companies in the defence sector, 

the Government has confined the requirement of licenses to a no�fied list 

of defence equipment in 2015.⁷⁹ The Defence Procurement Procedure, 

2016 was enacted to usher in change (especially in stakeholder mentality), 

to ensure �mely procurement of military equipment, systems and pla�orms 

as required by the Armed Forces in terms of performance capabili�es and 

quality standards.⁸⁰ India was one of the five countries with the highest 

military spending in 2019, and es�mated spending of USD 62.85 billion on 

defence sector for FY 2020-21.

The defence investor cell acts as a single point of contact providing all 

necessary informa�on, including addressing queries related to investment 

opportuni�es, procedures and regulatory requirements.⁷⁸

To promote FDI in the defence sector, the Indian Government has revised 

the FDI limit to 100 per cent (subject to security clearance and guidelines of 

the Ministry of Defence) so as to allow up to 49 per cent FDI through 

automa�c route and above 49 per cent under the government route. ⁸¹

Within the Ministry, the Department of Defence Produc�on – which is the 

principal agency dealing with the produc�on of defence equipment – 

promotes manufacturing in line with the Make in India ini�a�ve. The 

Defence Acquisi�on Council is in-charge of purchases for the Indian armed 

forces. 

3.7. MINISTRY OF CORPORATE 

AFFAIRS

The Na�onal Financial Repor�ng Authority is an independent regulator 

under the Companies Act 2013, for the establishment and enforcement of 

accoun�ng and audi�ng standards and oversight of the work of auditors. 

The Ministry of Corporate Affairs 

(MCA) regulates affairs of Companies 

and LLPs in India through the 

Companies Act, of 2013, the Limited 

Liability Partnership Act of 2008, the 

Insolvency and Bankruptcy Code of 

2016 and other allied laws. These legisla�ons regulate the conduct of 

opera�on, affairs, and dissolu�on of companies, limited liability 

partnerships and partnership firms.

The MCA exercises supervision over the three professional bodies, namely, 

the Ins�tute of Chartered Accountants of India, the Ins�tute of Company 

Secretaries of India and the Ins�tute of Cost Accountants of India, which are 

cons�tuted under three separate Acts of the Parliament for orderly growth 

of the professions.respec�ve ⁸²

MCA’s vision  “sustained corporate growth with enlightened regula�on�  –  –

protects investors and stakeholders, through its affiliated offices such as the 

Compe��on Commission of India, which deals with an�-compe��ve 

prac�ces; and the Serious Fraud Inves�ga�on Office, which inves�gates and 

prosecutes major corporate frauds. It banks upon the Indian Ins�tute of 

Corporate Affairs to conduct research and provide inputs for addressing the 

needs of the corporate sector and changes to policies in the corporate 

regulatory system. The MCA also monitors the quality of audit and 

accoun�ng standards employed in corporate repor�ngs through the 

Na�onal Financial Repor�ng Authority. Over the years, the MCA has 

emphasised on promo�ng good corporate governance prac�ces and has 

taken stringent ac�on against corporate failures due to  and frauds

professional misconduct. 

⁸² For details see  hp://www.mca.gov.in/MinistryV2/about_mca.html. Last accessed on 
March 1, 2021.
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Rules, 2016.
⁷⁹ Refer to Industries (Development and Regulaon) Act, 1951, the Arms Act, 1959 and the Arms 
Rules, 2016.
⁸⁰ For details see hps://www.mod.gov.in/sites/default/files/dppm.pdf_0.pdf . Last accessed on 
March 1, 2021.
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The Ministry of Agriculture and Farmers 

Welfare is organised into three major 

departments viz. Department of 

Agriculture Research and Educa�on, 

Department of Agriculture, Coopera�on 

and Farmers Welfare and Department of 

Animal Husbandry, Dairying and 

Fisheries.⁸⁴

3.9 MINISTRY OF HEALTH AND 
FAMILY WELFARE

3.8. MINISTRY OF AGRICULTURE 
AND FARMERS WELFARE

The FSSAI is an autonomous body established under the Ministry and the 

Food Safety and Standards Act, 2006 (Food Act). Its major responsibili�es 

include protec�ng and promo�ng public health through the regula�on and 

supervision of food safety.⁸⁶

The Ministry of Health and Family 

Welfare oversees the health policy in 

India. The Ministry regulates all 

Government programs rela�ng to family 

planning, publishes the Indian Pharmacopoeia through the Indian 

Pharmacopoeia Commission (IPC), an autonomous body under the Ministry 

for se�ng standards for drugs, pharmaceu�cals, healthcare devices and 

technologies in India. The mission of the IPC is to promote public and 

animal health by bringing authorita�ve and officially accepted standards 

for the quality of drugs including ac�ve pharmaceu�cal ingredients, 

excipients and dosage forms, used by health professionals, pa�ents and 

consumers.⁸⁵

⁸⁴ For details see hps://secure.mygov.in/group/ministry-agriculture-and-farmers-welfare/. Last 
accessed on March 1, 2021.
⁸⁵ For details see hp://www.ipc.gov.in/mandates/objecves-of-ipc.html. Last accessed on 
March 1, 2021.

⁸⁶ For details see hps://fssai.gov.in/cms/about-fssai.php. Last accessed on March 1, 2021.
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Ÿ Perform such other func�ons and du�es as may be necessary 

or incidental to the aforesaid func�ons and du�es.

The following are the func�ons of the body⁸³:

Ÿ Recommend accoun�ng and audi�ng policies and standards 

for approval by the Central Government;

Ÿ Monitor and enforce compliance with accoun�ng standards 

and audi�ng standards;

Ÿ Oversee the quality of service of the professions associated 

with ensuring compliance with such standards and suggest 

measures for improvement in the quality of service; and

⁸³ Naonal Financial Reporng Authority. Available at hps://nfra.gov.in/about-us. 
Last accessed on March 1, 2021.
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The FSSAI frames regula�ons towards maintenance of food safety 

standards, including packaging and labelling of food items⁸⁷; imposing 

prohibi�on and restric�on on the sale of food items coated with harmful 

materials or containing prohibited admixtures⁸⁸; guidelines for 

accredita�on of laboratories for food tes�ng; and dissemina�ng 

informa�on and promo�ng awareness about food safety and nutri�on, 

among other func�ons.⁸⁹ 

The Bureau of Indian Standards (BIS)⁹² is entrusted with harmonious 

development of standardisa�on, marking and quality cer�fica�on of 

goods.⁹³ Although BIS product cer�fica�on scheme is voluntary, products 

falling under the Quality Control Orders issued by the Government, 

mandate cer�fica�on of products in the interest of public health, safety 

and security.⁹⁴

The FSSAI's Indian Food Standards Quick Access (ISFQA) acts as a tool 

providing single pla�orm integra�ng all Food Safety Standards and 

Regula�ons on safety as well as the quality of food items.⁹⁵ It has also 

launched the Food Safety Compliance System (FoSCoS) - a cloud based 

online pla�orm to carry out compliance with all food safety standards in 

one place.⁹⁶

Indian laws require all packaged commodi�es to be compliant with the 

Legal Metrology Act and Rules⁹⁰ for consumer welfare and informa�on.    

To encourage ease of business opera�ons, the FSSAI has harmonised the 

labelling provisions of Food Act with the Legal Metrology law 

requirements.⁹¹ 

⁸⁷ Food Safety and Standards (Packaging and Labelling) Regulaon, 2011.
⁸⁸ For details see Food Safety and Standards (Prohibion and Restricons on sales) Regulaons, 2011.
⁸⁹ For details see hps://fssai.gov.in/cms/regulaons.php. Last accessed on March 1, 2021.
⁹⁰ For details see Legal Metrology (Packaged Commodies) Rules, 2011.
⁹¹ For details see hps://foodregulatory.fssai.gov.in/legal-metrology. Last accessed on March 1, 
2021.
⁹² For details see Bureau of Indian Standards Act, 1986.
⁹³ For details see the BIS Rules, 1987 and BIS (Cerficaon) Regulaons, 1988.
⁹⁴ For details see hps://bis.gov.in/index.php/product-cerficaon/products-under-compulsory-
cerficaon/. Last accessed on March 1, 2021.
⁹⁵ For details see 
hps://fssai.gov.in/quickaccess/getSubCategoryList?producd=0&productname=. Last accessed 
on March 1, 2021.
⁹⁶ For details see hps://foscos.fssai.gov.in/. Last accessed on March 1, 2021.

⁹⁷ For details see t hps://www.civilaviaon.gov.in/en. Last accessed on March 1, 2021.
⁹⁸ For details see hps://www.civilaviaon.gov.in/?q=en/airline-operaons-regulatory-issues. Last 
accessed on March 1, 2021.
⁹⁹ Press Note No. 2 (2020 Series) dated March 19, 2020. Available at 
hps://dipp.gov.in/sites/default/files/pn2_2020.pdf. Last accessed on March 1, 2021.

3.10. MINISTRY OF CIVIL 
AVIATION

The Ministry of Civil Avia�on is 

responsible for the formula�on of 

na�onal policies and programmes for 

the development and regula�on of 

the civil avia�on sector in the 

country.⁹⁷

The Government's “Open Sky Policy” 

allowed domes�c private airlines to 

enter the air transport services in 

1994. Presently, private airlines 

dominate the Indian avia�on industry, 

bringing low-cost carriers and 

affordable air travel to travellers. The Ministry has laid down specific 

eligibility, procedural and airworthiness requirements towards the conduct 

of airline opera�ons in India. ⁹⁸

In addi�on, the FDI policy in civil avia�on allows up to 100% foreign 

investment. This is permi�ed in non-scheduled air transport services, 

airports and ground-handling and maintenance services under the 

automa�c route. Further, 100% FDI is permi�ed in scheduled air transport 

service/domes�c scheduled passenger airline (up to 49% under Automa�c 

route and Government route beyond 49%).⁹⁹
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Main func�ons of the DGCA include�

Ÿ Gran�ng registra�on to civil aircra�s.

Ÿ Licensing of air traffic controllers.

Ÿ Promo�ng domes�c design and manufacturing of aircra� and aircra� 

components ac�ng as cataly�c agents.

Directorate General of Civil Aviaon 

Ÿ Inves�ga�ng accidents/incidents and implemen�ng accident preven�on 

measures including forma�on and implementa�on of safety avia�on 

management program.

Ÿ Forma�on of norms for airworthiness for civil aircra� registered in India 

and grant of Airworthiness Cer�ficate for such aircra�.

Ÿ Licensing of pilots, aircra� maintenance engineers and flight engineers 

and conduc�ng tests and inves�ga�ons. 

Ÿ Providing aircra� operator cer�ficate to Indian carriers and regula�ng 

the opera�on of air transport services within/outside India by Indian 

and foreign operators, including the scheduled and non-scheduled 

clearance of such operators.

Ÿ Businesses interested in establishing airline opera�ons in India are 

required to obtain aircra� operators cer�fica�on and permits from the 

DGCA.¹⁰⁰

The Ministry of Civil Avia�on exercises administra�ve control over the 

Directorate General of Civil Avia�on (DGCA), a regulatory body in the civil 

avia�on sector that primarily deals with safety-related ma�ers. It is 

responsible for regula�ng air transport services to and from India and 

enforcing civil avia�on regula�ons, aircra� safety and airworthiness norms. 

The DGCA also co-ordinates all regulatory func�ons with the Interna�onal 

Civil Avia�on Organisa�on. 

¹⁰⁰ For details see hps://dgca.gov.in/digigov-portal/?page=4323/4236/servicename. Last 
accessed on March 1, 2021.

It advises on Explora�on �trategies and Produc�on Policies for op�mal 

exploita�on of hydrocarbons. It reviews the development plans for 

commercial discoveries of hydrocarbon reserves proposed by opera�ng 

companies licensed under the Oilfields (Regula�on and Development) Act, 

1948 and the Petroleum and Natural Gas Rules, 1959. The Directorate 

issues Essen�ality Cer�ficate for impor�ng goods and services to avail 

custom duty concessions related to Explora�on � Produc�on (E � E�P) 

contracts. It also administers policy on Coalbed Methane, an 

unconven�onal source of natural gas, considered as an alterna�ve source 

for augmen�ng India�s energy resource.

The Petroleum and Natural Gas Regulatory Board (PNGRB), cons�tuted 

under the PNGRB Act, 2006, regulates refining, processing, storage, 

3.11. MINISTRY OF 
PETROLEUM AND NATURAL 
GAS

This Ministry is designated for ma�ers 

on explora�on and produc�on of oil 

and natural gas, refining, distribu�on, 

marke�ng, import, export and 

conserva�on of petroleum products. 

Oil and gas being an important import for our economy, many ini�a�ves 

have been taken by the Ministry for increasing produc�on and exploita�on 

of domes�c petroleum resources for priori�es like energy access, energy 

efficiency, energy sustainability and energy security.¹⁰¹ The Directorate 

General of Hydrocarbons – a nodal agency of the Ministry which performs 

various important func�ons¹⁰² – was set up in 1993 under the 

administra�ve control of the Ministry of Petroleum and Natural Gas. ¹⁰³ It is 

the nodal agency for the implementa�on of the �ydrocarbon Explora�on 

Licensing Policy, which provides for a uniform licensing system which 

covers all hydrocarbons such as oil, gas, and coal bed methane. 

¹⁰¹ For details see hp://petroleum.nic.in/about-us/about-ministry. Last accessed on March 1, 
2021.
¹⁰² Discussed in detail in chapter 5.
¹⁰³ For details see hp://dghindia.gov.in/index.php/page?pageId=12&name=About%20Us . 
Last accessed on March 1, 2021.
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3.11. MINISTRY OF 
PETROLEUM AND NATURAL 
GAS
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on explora�on and produc�on of oil 

and natural gas, refining, distribu�on, 
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¹⁰¹ For details see hp://petroleum.nic.in/about-us/about-ministry. Last accessed on March 1, 
2021.
¹⁰² Discussed in detail in chapter 5.
¹⁰³ For details see hp://dghindia.gov.in/index.php/page?pageId=12&name=About%20Us . 
Last accessed on March 1, 2021.
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3.12. MINISTRY OF 
TELECOMMUNICATIONS

transporta�on, distribu�on, marke�ng 

and sale of petroleum, petroleum 

products and natural gas (except crude 

oil) to facilitate country-wide 

uninterrupted and adequate supply of 

petroleum products and natural gas.¹⁰⁴   

It also adjudicates any disputes arising 

amongst en��es in rela�on to these 

ac�vi�es. 

The PNGRB oversees protec�on of 

interests of consumers and en��es 

engaged in specified ac�vi�es rela�ng 

to petroleum, petroleum products and 

natural gas and promotes compe��ve 

markets.

The Ministry of Telecommunica�ons is a 

Union ministerial agency under the 

Government of India responsible for 

telecommunica�ons and postal service. 

The Ministry, through the Department 

of Telecommunica�ons, formulates 

developmental policies for an 

accelerated growth of the 

telecommunica�on services¹⁰⁵, and 

recognises the communica�on sector  

as essen�al infrastructure for socio-

economic development in an 

increasingly knowledge-intensive 

Ÿ Propelling India to the Top 50 Na�ons in the ICT Development Index of 

ITU from 134 in 2017;

The communicaons sector is regulated by the Telecom Regulatory 

Authority of India (TRAI) which has played a cataly�c role in the 

development of the telecom, broadcas�ng and cable services. TRAI 

endeavours to provide a fair, transparent and compe��ve environment for 

all service providers and protects the interest of consumers. It was 

cons�tuted under the Telecom Regulatory Authority of India Act, 1997, 

The Department of Telecommunica�ons through its Na�onal Broadband 

Mission and its policies on Digital Telecommunica�ons no�fied the 

following Strategic �bjec�ves to be achieved by 2022¹⁰⁸:

Ÿ Enhancing the contribu�on of the digital communica�ons sector to 8% 

of India's GDP from 6% in 2017;

Ÿ Ensuring digital sovereignty.

As part of the Government's ini�a�ves to harness the benefits of emerging 

technologies, measures are being taken towards a 'hyper-connected 

society' by the use of the Fi�h Genera�on network (5G). The Department 

of Telecommunica�ons (DoT) is funding large scale 'Indigenous 5G Test 

Bed' in ins�tu�ons of na�onal importance across the country. This is 

primarily aimed at start-ups to take opportunity of an early lead in the 5G 

deployment. Further, it is seen as a step towards enhancing na�onal 

capability in telecom manufacturing and crea�ng Intellectual Property 

Rights. 

world.¹⁰⁶ The Ministry also regulates telecom and spectrum management, 

licensing and auc�ons¹⁰⁷, etc.

Ÿ Provision of broadband for all;

Ÿ Enhancing India's contribu�on to the global value chain; and

Ÿ Crea�ng four million addi�onal jobs in the digital communica�ons sector;

¹⁰⁴ For details see hps://www.pngrb.gov.in/ . 
Last accessed on March 1, 2021.
¹⁰⁵ For details see hps://dot.gov.in/profile. Last 
accessed on March 1, 2021.

TELECOMMUNICATIONS
AND POSTAL SERVICE

¹⁰⁶ For details see hps://dot.gov.in/sites/default/files/Telecom%20at%20a%20Glance-
2019.pdf?download=1. Last accessed on March 1, 2021.
¹⁰⁷ For details see hps://dot.gov.in/spectrum. Last accessed on 04, March 1, 2021.
¹⁰⁸ For details see hps://dot.gov.in/naonal-broadband-mission. Last accessed on March 1, 

2021. Also see hps://dot.gov.in/relatedlinks/naonal-digital-communicaons-policy-2018. 
Last accessed on March 1, 2021.
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a) Effec�ve management of available spectrum; no�fica�on of rate for the 

provision of telecom services

with the ob�ec�ve of providing a fair and transparent 

policy environment which promotes a level playing field 

and facilitates fair compe��on in telecommunica�on 

services,  including broadcas�ng and cable services.  

e) Recommending measures to promote compe��on and efficiency in the 

provision of telecom services to facilitate the growth of the sector

TRAI performs recommendatory and regulatory func�ons such as: 

d) Ensuring effec�ve compliance of Universal Service Obliga�on Fund 

TRAI is now entrusted with fixa�on/revision of tariffs for 

telecommunica�on services which were earlier vested in 

the Central Government. It provides construc�ve 

recommenda�ons to the Department of Telecommunica�ons (under the 

Ministry of Communica�ons, Electronics and Informa�on Technology, 

Government of India) for instance, recommending on the need for new 

service providers, terms and condi�ons and their compliance by the service 

provider. These are reflected in the Na�onal Telecom Policy and Na�onal 

Digital Communica�ons Policy formulated by the Department of 

Telecommunica�ons. 

c) Ensuring technical compa�bility and effec�ve inter-connec�on between 

different service providers, including regula�on of arrangement in the 

sharing of revenues amongst telecom service providers

In its latest recommenda�ons to the Government, TRAI has emphasised 

enhancing the ease of doing business and a�rac�ng investments especially 

in the broadcas�ng sector, through simplifica�on of licensing and 

regulatory frameworks, ra�onalisa�on of taxes, levies and related 

compliance and facilita�ng the availability of resources.  Key 

recommenda�ons include (i) making the process of the grant of license 

paperless and executable end-to-end through online portal and (ii) defined 

�melines of maximum thirty days for gran�ng import licences or providing 

wri�en approval to transfer/merger of licences by the Licensor.

b) Se�ng standards of quality of service by service providers and ensuring 

maintenance of such standards

Ÿ Policy ma�ers rela�ng to informa�on technology ('IT'), electronics and 

internet (all ma�ers other than licensing of Internet Service Provider).; 

3.13. MINISTRY OF ELECTRONICS AND INFORMATION 
TECHNOLOGY 

The Ministry of Electronics and Informa�on Technology (MeitY) envisions 

the “e-Development of India as the engine for transi�on into a developed 

na�on and an empowered society.”¹⁰⁹ Ma�or func�ons of the Ministry 

include:

Ÿ Promo�on of internet, IT and IT-enabled services; 

Ÿ Promo�on of digital transac�ons including digital payments; and

Assistance to other departments in the promo�on of e-governance, e-

commerce, e-medicine, e-infrastructure, etc. 

The Ministry spearheads the mission of 

transforming the country into Digital India, 

and promotes electronics manufacturing, IT-

enabled services and strengthening of cyber 

security.¹¹⁰ For instance, there has been an 

increase in domes�cally-manufactured 

mobile handsets, LCD/LED TVs and hardware 

components. 

Further, for promo�on of So�ware exports, 

the So�ware Technology Parks (STPs) of India 

were set up in 1991 as an Autonomous 

Society under MeitY. The services rendered 

by STPI for the So�ware expor�ng 

community are statutory services, data 

communica�ons servers, incuba�on facili�es, training and value added 

services. STPI has played a key developmental role in the promo�on of 

so�ware exports with a special focus on SMEs and start up units.¹¹¹

DEVELOPED 

NATION TO AN 

EMPOWERED 

SOCIETY

¹⁰⁹ For details see hps://meity.gov.in/about-meity/vision-mission. March 1, 2021

¹¹⁰ For details see hps://meity.gov.in/writereaddata/files/digital_bharat-saksham_bharat-
a_compendium_on_digital_india.pdf. Last accessed on March 1, 2021.
¹¹¹ �o�ware Technology Parks of India, Ministry of Electronics and Informaon Technology. 
Available at hps://www.meity.gov.in/content/export-promoon-schemes. Last accessed on 
March 1, 2021.
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The Ministry is entrusted with the task of dissemina�ng informa�on on 

Government policies, schemes and programmes through the different 

medium of mass communica�on covering radio, television, press, social 

media, printed publicity like booklets; posters, outdoor publicity including 

through tradi�onal modes of communica�on such as dance, drama, folk 

recitals, puppet shows, etc.¹¹²

3.14. MINISTRY OF INFORMATION AND BROADCASTING

3.15. MINISTRY OF FOOD PROCESSING INDUSTRIES

The Ministry works towards a�aining a strong and dynamic food processing 

sector which plays a vital role in the reduc�on in wastage of perishable 

agricultural produce, enhancing shelf life of food products, ensuring value 

addi�on to agricultural produce, diversifica�on and commercialisa�on of 

agriculture, genera�on of employment, enhancing income of farmers and 

crea�ng surplus for the export of agro and processed foods.¹¹³

3.16. MINISTRY OF HEAVY INDUSTRIES AND PUBLIC 
ENTERPRISES

The Ministry is an execu�ve agency of the Government of India that 

administers 48 central PSEs and assists them in their effort to improve 

capacity u�lisa�on and increase profitability, generate resources and re-

orient strategies to become more compe��ve. It serves as an interface 

between PSEs and other agencies for long-term policy formula�on and 

encourages the restructuring of PSEs to make their opera�ons compe��ve 

and viable on a long-term and sustainable basis.¹¹⁴

3.17. MINISTRY OF MICRO, SMALL AND MEDIUM 
ENTERPRISES

The Ministry of Micro, Small and Medium Enterprises (MSME) formulates 

and implements schemes to resolve issues and challenges faced by MSMEs. 

It facilitates the promo�on of growth and development of the sector, 

including khadi, village and coir (coconut fibre) industries, in coopera�on 

with concerned Ministries/Departments, State Governments and other 

stakeholders, by suppor�ng exis�ng enterprises and encouraging the 

crea�on of new enterprises.¹¹⁵ The Ministry partners with other countries 

by entering into Memorandum of Understanding to foster innova�on and 

growth of the sector.

MSMEs are complementary to large industries as ancillary units, and this 

sector contributes enormously to the country's socio-economic 

development. MSMEs play a crucial role in providing large employment 

opportuni�es at lower capital costs than large industries and facilitates 

industrialisa�on of rural and backward areas, thereby reducing regional 

imbalances, assuring more equitable distribu�on of na�onal income and 

wealth. In India, MSMEs are protected under the MSME Development Act, 

2006, which imposes high rates of interest to be paid by the buyer when 

payments to an MSME supplier are delayed beyond the s�pulated 45 days. 

An MSME Facilita�on �ouncil has also been established under the Act to 

adjudicate any related disputes. 

3.18. MINISTRY OF HOUSING AND URBAN AFFAIRS 

The Ministry of formulates and administers rules, regula�ons, and laws 

rela�ng to India's housing and urban development.

3.19. MINISTRY OF JAL SHAKTI

The Department of Drinking Water and Sanita�on under the Ministry of Jal 

Shak� focuses on rural sanita�on and providing access to drinking water to 

India's rural popula�on. It also focuses on groundwater recharge and 

wastewater reuse.

3.20. MINISTRY OF MINES

The Ministry is responsible for survey and explora�on of all minerals, other 

than natural gases, petroleum and atomic minerals, for mining and 

metallurgy of non-ferrous metals like aluminium, copper, zinc, lead, gold, 

nickel, etc. and for the administra�on of the Mines and Minerals 

(Regula�on and Development) Act, 1957 in respect of all mines and 

¹¹² For more details see hps://mib.gov.in/about-us/about-the-ministry. Last accessed on 
March 1, 2021.
¹¹³ Extracted from hps://mofpi.nic.in/goals-and-roles. Last accessed on March 1, 2021.
¹¹⁴ For more details see hps://dhi.nic.in/

¹¹⁵ For more details see hps://msme.gov.in/about-us/about-us-ministry. Last accessed on 
March 1, 2021.
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March 1, 2021.
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minerals other than coal, natural gas and petroleum.¹¹⁶

3.21. MINISTRY OF NEW AND RENEWABLE ENERGY 

The Ministry is the nodal Ministry for all ma�ers rela�ng to new and 

renewable energy. The broad aim of the Ministry is to develop and deploy 

new and renewable energy for supplemen�ng the energy requirements of 

the country.¹¹⁷ The Ministry has opened an “Industry and Investors' 

Facilita�on �entre” as its new wing to work as a fast-track mechanism in 

resolving investors' issues and improve India's Ease of Doing Business 

ranking. ¹¹⁸ 

3.22. MINISTRY OF SCIENCE AND TECHNOLOGY

The Department of Science and Technology under the Ministry plays a 

pivotal role in the promo�on of science and technology in the country.¹¹⁹ It 

works with the objec�ve of promo�ng new areas of Science and 

Technology (S&T) to play the role of a nodal department for organising, co-

ordina�ng and promo�ng S&T ac�vi�es in the country.

The Ministry co-ordinates and plans growth and development of the iron 

and steel industry in the country (including re-rolling mills, alloy steel and 

ferro alloy industries, refractories), both in the public and private sectors. It 

is responsible for formula�ng policies in respect of produc�on, pricing, 

distribu�on, import and export of iron and steel, ferro alloys and 

refractories. It also facilitates the development of input industries rela�ng 

to iron or, manganese ore, chrome ore and refractories, etc. required 

mainly by the steel industry.¹²⁰

3.23. MINISTRY OF STEEL

3.27. DEPARTMENT OF ATOMIC ENERGY

The Ministry is responsible for policy formula�on, planning, development, 

export promo�on and trade regula�on of the tex�les industry. This 

includes all natural and manmade cellulosic fibres that go into the making 

of tex�les, clothing, and handicra�s.¹²¹

The Ministry is entrusted with the task of formula�ng and administering, in 

consulta�on with other �entral Ministries/Departments, State 

Governments/UT Administra�ons, organisa�ons and individuals, policies 

for Road Transport, Na�onal �ighways and Transport Research with a view 

to increasing the mobility and efficiency of the road transport system in the 
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Broadly this presents a perspec�ve on doing business in India with respect 

to the governance and regulatory framework. in India. The next Chapter 

focuses specifically on the key financial market regulators in India.

CONCLUSIONthe fields of agriculture, medicine, industry, and basic research. The 

Department is under the direct charge of the Prime Minister of India and 

comprises five research centres, three industrial organiza�ons, five public 

sector undertakings and three service organiza�ons. 

Under this Department, the Atomic Energy Regulatory Board provides 

regulatory consent including licence, authorisa�on, approval, registra�on, 

and cer�fica�on of nuclear and radia�on facili�es or plants. The process 

involves safety review and assessment to check compliance with regulatory 

requirements through stages� si�ng, construc�on, commissioning, 

opera�on, and decommissioning.
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The financial sector is a direct contributor to the country's growth 

and the Government plays a pivotal role in making financial and 

monetary policies to sustain a stable growth rate and create a 

market-driven, produc�ve and compe��ve economy. This Chapter 

gives an overview of the different financial market regulators in 

India. 

India's financial market is well regulated and 

offers a broad range of services including banking, 

securi�es trading and exchange, insurance, and asset 

management. 

The Indian financial services and insurance sector that was rela�vely 

underdeveloped saw a tremendous change pursuant to the 

economic reforms in 1991. Various departments under the Ministry 

of Finance (MoF) have been entrusted with the mandate of 

overlooking policy issues related to the development of banking, 

foreign exchange, capital and securi�es markets, and their 

governance is undertaken in coordina�on with different regulatory 

ins�tu�ons.
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4.1. MINISTRY OF FINANCE (MOF)

The MoF, which is responsible for administering all monetary and fiscal ma�ers 

of the country, exercises control over public expenditure and plays a crucial role 

in the na�on's socio-economic development and regulates the banking, financial 

and securi�es markets, through its various divisions as shown in Table 7. 

Table 7: Divisions under the Ministry of Finance Governing Financial
Market Regulaons

¹²⁵ For details see hps://financialservices.gov.in/about-us/about-the-department. Last 
accessed on March 1, 2021.

¹²⁴ For a detailed list o� �unc�ons and du�es, see hps://dea.gov.in/divisionbranch/financial-
markets-division. Last accessed on March 1, 2021.
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DIVISIONS UNDER
MoF

MARKET/SECTOR
REGULATED

CHIEF 
REGULATOR

LAWS

Department of 
Financial Services

Financial services 
and banking 
services, currency 
and interest rates.

Reserve Bank of 
India (RBI)

Reserve Bank of 
India Act, 1934 

Financial Markets 
Division of 
Department of 
Economic Affairs 
(DEA)

Foreign exchange; 
External 
Commercial 
Borrowings and 
Foreign Por�olio 
flows under 
FEMA.

RBI Foreign Exchange 
Management Act, 
1999

Foreign Exchange 
Management 
(Non-Debt) Rules, 
2019

Allied Regula�ons 
and circulars issued 
by the RBI

Foreign Exchange 
Management 
(Debt) Rules, 2019

Financial Markets 
Division¹²⁴ & Capital 
Markets Division of 
DEA.

Capital and 
commodity
markets, and its 
intermediaries; 
trading of securi�es 
in both primary and 
secondary markets. 
Ins�tu�onal reforms 
in these markets and 
strengthening 
investor protec�on 
mechanism is 
handled by capital 
markets division.

Securi�es and 
Exchange Board 
of India (SEBI)

Depositories Act, 
1996

SEBI Act, 1996

Securi�es Contracts 
(Regula�on) Act, 
1956.

Department of 
Financial Services¹²⁵

Department of 
Financial Services

Insurance market 
comprising insurers, 
insured and 
intermediaries.

Regula�on, 
promo�on and 
development of 
the pension funds 
sector, including 
The Na�onal Pension 
System.

Insurance Regulatory 
Development 
Authority of India 
(IRDAI)

Pension Funds 
Regulatory 
Development 
Authority (PFRDA)

Insurance Brokers 
Regula�ons.

IRDAI (Investment) 
Regula�ons, 2016

Insurance 
Intermediaries 
Regula�ons. 

IRDAI Act, 1999. 
Insurance Act, 1938 
(amended in 2015)
Insurance Rules, 
1939.

Investment 
Guidelines for 
Na�onal Pension 
System Schemes.

PFRDA Act, 2013

PFRDA (Pension 
Funds) Regula�ons, 
2015.

Source: Authors' compila�on.

The MoF also regulates the mobilisa�on of resources in the Interna�onal 

capital markets through the issuance of Global Depository Receipts, 

Foreign Currency Conver�ble Bonds by way of regula�ons under the 

Depository Receipts Scheme, 2014 and the prevailing FDI policy formulated 

by the DPIIT. Recently, the Department of Public Enterprises was moved to 

the Ministry of Finance from the Ministry of Heavy Industries and Public 

Enterprises to expedite and facilitate priva�sa�on of public sector 

undertakings.

Financial Stability and Development Council (FSDC) is the apex body of the 

Government of India to strengthen and ins�tu�onalise the mechanism of 

maintaining financial stability and financial sector development. It enables 

coordina�on between various regulators along with monitoring macro-

pruden�al regula�on of the economy.

4.2. FINANCIAL STABILITY AND DEVELOPMENT COUNCIL
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a) Dealing with issues rela�ng to (i) financial stability (ii) financial sector 

development (iii) inter-regulatory coordina�on (iv) financial literacy (v) 

financial inclusion and (vi) macro-pruden�al supervision of the economy 

including the func�oning of large financial conglomerates. 

The Council was created by the Central Government.¹²⁶ The FSDC is chaired 

by the Union Finance Minister and comprises of the Governor of the RBl; 

Finance Secretary, DEA, MoF; Secretary, Ministry of Corporate Affairs 

(MCA) and others¹²⁷ as its members. The FSDC is the highest forum in 

ma�ers rela�ng to financial stability. Its responsibili�es include�

b) Coordina�ng India's interna�onal interface with interna�onal financial 

sector bodies such as (i) the Financial Ac�on Task Force (the global money 

laundering and terrorist financing watchdog)¹²⁸ (ii) Financial Stability Board 

(which coordinates the work of na�onal financial authori�es at an 

interna�onal level, develops and promotes implementa�on of effec�ve 

regulatory, supervisory and other financial sector policies).¹²⁹

Further, the Crisis Preven�on and Management Framework prepared by 

the FSDC collaborates and/or assists the regulatory authori�es and the 

other stakeholders to iden�fy and mi�gate any emerging threats and risks 

to financial and macroeconomic stability. It also assists in taking necessary 

steps to mi�gate the impact of a crisis on the financial markets as well as 

the real sector.¹³¹

The 2019 Financial Stability Report prepared by the FSDC along with the 

RBI gives an assessment on risks to financial stability, as also the resilience 

of the financial system, reviewing the nature, magnitude and implica�ons 

of risks that may have a bearing on the macroeconomic environment, 

financial ins�tu�ons, markets and infrastructure.¹³⁰

¹³² For details see Reserve Bank of India at 
hps://www.rbi.org.in/Scripts/AboutusDisplay.aspx. Last accessed on .March 1, 2021
¹³³ For details see hps://m.rbi.org.in/Scripts/BS_ViewMasDirec�ons.aspx?id=10495. Last 
accessed on .March 1, 2021
¹³⁴ For details see hps://m.rbi.org.in/Scripts/BS_ViewMasDirec�ons.aspx?id=10495. Last 
accessed on .March 1, 2021

4.3. RESERVE BANK OF INDIA (RBI)

The RBI was established in April 1935 as the central 

bank to regulate and supervise the country's financial 

system under the Reserve Bank of India Act, 1934.¹³² It 

formulates, implements, and monitors the monetary 

policy of India; and within its regulatory ambit fall (i) 

interest rate markets, including Government Securi�es 

market and money markets; (ii) foreign exchange markets; and (iii) 

deriva�ves on interest rates/prices, repo, foreign exchange rates as well as 

credit deriva�ves. 

The RBI also manages foreign currency exchange rate, facilitates external 

trade balances, and promotes orderly development and maintenance of 

the foreign exchange market, by managing the regula�ons and policies 

formulated under the Foreign Exchange Management Act, 1999 (FEMA). As 

a central bank, it performs merchant banking func�ons for the Central and 

the State governments and manages the public debt of the Union. 

Amongst the primary ob�ec�ves of RBI are maintenance of price stability 

while facilita�ng economic growth; and protec�on of depositors' interest 

while providing cost-effec�ve banking services to the public.¹³³

The markets which fall under the regulatory domain of the RBI include:

a) Money Market which consists of short-term financial assets and 

instruments that are close subs�tutes of money and can be easily 

liquidated at low costs, examples of which include Commercial Papers (CP) 

issued by companies including Non-Banking Finance Companies (NBFCs); 

Primary Dealers and financial ins�tu�ons; Cer�ficates of Deposit (CD) 

issued by banks to ins�tu�onal investors; Non-Conver�ble Debentures 

(NCDs).¹³⁴ Corporate bodies (registered or incorporated in India), 

unincorporated bodies and non-Resident Indians (NRIs) are eligible to 

invest in CP and CD, however, NRIs can subscribe to CDs, only on non-

¹²⁶ Gazee no�fica�on dated December 31, 2010. For details see 
hps://finmin.nic.in/sites/default/files/fsdc/GazNote31122010_0.pdf. Last accessed on March 1, 
2021.
¹²⁷ Secretary, Ministry of Electronics and Informa�on �echnology; Chief Economic Advisor to the 
Union Government, MoF; Chairman of SEBI; Chairman of IRDAI; Chairman of PFRDA; and 
Chairman of the Insolvency and Bankruptcy Board of India (IBBI).
¹²⁸ For details see hps://www.fa�-gafi.org/. Last accessed on .March 1, 2021
¹²⁹ For details see hps://finmin.nic.in/sites/default/files/fsdc/Note_FSB_FSAPL_0.pdf. Last 
accessed on .March 1, 2021
¹³⁰ For details see hps://www.rbi.org.in/scripts/BS_PressReleaseDisplay.aspx?prid=48982. Last 
accessed on .March 1, 2021
¹³¹ For more details see hps://finmin.nic.in/sites/default/files/fsdc/NoteCPMF_0.pdf. Last 
accessed on .March 1, 2021



81 | Doing Business in India Key Financial Market Regulators | 82

a) Dealing with issues rela�ng to (i) financial stability (ii) financial sector 

development (iii) inter-regulatory coordina�on (iv) financial literacy (v) 

financial inclusion and (vi) macro-pruden�al supervision of the economy 

including the func�oning of large financial conglomerates. 

The Council was created by the Central Government.¹²⁶ The FSDC is chaired 

by the Union Finance Minister and comprises of the Governor of the RBl; 

Finance Secretary, DEA, MoF; Secretary, Ministry of Corporate Affairs 

(MCA) and others¹²⁷ as its members. The FSDC is the highest forum in 

ma�ers rela�ng to financial stability. Its responsibili�es include�

b) Coordina�ng India's interna�onal interface with interna�onal financial 

sector bodies such as (i) the Financial Ac�on Task Force (the global money 

laundering and terrorist financing watchdog)¹²⁸ (ii) Financial Stability Board 

(which coordinates the work of na�onal financial authori�es at an 

interna�onal level, develops and promotes implementa�on of effec�ve 

regulatory, supervisory and other financial sector policies).¹²⁹

Further, the Crisis Preven�on and Management Framework prepared by 

the FSDC collaborates and/or assists the regulatory authori�es and the 

other stakeholders to iden�fy and mi�gate any emerging threats and risks 

to financial and macroeconomic stability. It also assists in taking necessary 

steps to mi�gate the impact of a crisis on the financial markets as well as 

the real sector.¹³¹

The 2019 Financial Stability Report prepared by the FSDC along with the 

RBI gives an assessment on risks to financial stability, as also the resilience 

of the financial system, reviewing the nature, magnitude and implica�ons 

of risks that may have a bearing on the macroeconomic environment, 

financial ins�tu�ons, markets and infrastructure.¹³⁰

¹³² For details see Reserve Bank of India at 
hps://www.rbi.org.in/Scripts/AboutusDisplay.aspx. Last accessed on .March 1, 2021
¹³³ For details see hps://m.rbi.org.in/Scripts/BS_ViewMasDirec�ons.aspx?id=10495. Last 
accessed on .March 1, 2021
¹³⁴ For details see hps://m.rbi.org.in/Scripts/BS_ViewMasDirec�ons.aspx?id=10495. Last 
accessed on .March 1, 2021

4.3. RESERVE BANK OF INDIA (RBI)

The RBI was established in April 1935 as the central 

bank to regulate and supervise the country's financial 

system under the Reserve Bank of India Act, 1934.¹³² It 

formulates, implements, and monitors the monetary 

policy of India; and within its regulatory ambit fall (i) 

interest rate markets, including Government Securi�es 

market and money markets; (ii) foreign exchange markets; and (iii) 

deriva�ves on interest rates/prices, repo, foreign exchange rates as well as 

credit deriva�ves. 

The RBI also manages foreign currency exchange rate, facilitates external 

trade balances, and promotes orderly development and maintenance of 

the foreign exchange market, by managing the regula�ons and policies 

formulated under the Foreign Exchange Management Act, 1999 (FEMA). As 

a central bank, it performs merchant banking func�ons for the Central and 

the State governments and manages the public debt of the Union. 

Amongst the primary ob�ec�ves of RBI are maintenance of price stability 

while facilita�ng economic growth; and protec�on of depositors' interest 

while providing cost-effec�ve banking services to the public.¹³³

The markets which fall under the regulatory domain of the RBI include:

a) Money Market which consists of short-term financial assets and 

instruments that are close subs�tutes of money and can be easily 

liquidated at low costs, examples of which include Commercial Papers (CP) 

issued by companies including Non-Banking Finance Companies (NBFCs); 

Primary Dealers and financial ins�tu�ons; Cer�ficates of Deposit (CD) 

issued by banks to ins�tu�onal investors; Non-Conver�ble Debentures 

(NCDs).¹³⁴ Corporate bodies (registered or incorporated in India), 

unincorporated bodies and non-Resident Indians (NRIs) are eligible to 

invest in CP and CD, however, NRIs can subscribe to CDs, only on non-

¹²⁶ Gazee no�fica�on dated December 31, 2010. For details see 
hps://finmin.nic.in/sites/default/files/fsdc/GazNote31122010_0.pdf. Last accessed on March 1, 
2021.
¹²⁷ Secretary, Ministry of Electronics and Informa�on �echnology; Chief Economic Advisor to the 
Union Government, MoF; Chairman of SEBI; Chairman of IRDAI; Chairman of PFRDA; and 
Chairman of the Insolvency and Bankruptcy Board of India (IBBI).
¹²⁸ For details see hps://www.fa�-gafi.org/. Last accessed on .March 1, 2021
¹²⁹ For details see hps://finmin.nic.in/sites/default/files/fsdc/Note_FSB_FSAPL_0.pdf. Last 
accessed on .March 1, 2021
¹³⁰ For details see hps://www.rbi.org.in/scripts/BS_PressReleaseDisplay.aspx?prid=48982. Last 
accessed on .March 1, 2021
¹³¹ For more details see hps://finmin.nic.in/sites/default/files/fsdc/NoteCPMF_0.pdf. Last 
accessed on .March 1, 2021



83 | Doing Business in India Key Financial Market Regulators | 84

b) Government Securies (G-Sec) Market is a cri�cal segment which trades 

securi�es or debt instruments issued by the Indian Central and State 

Governments, for mee�ng their financing requirements. In India, the 

Central Government issues treasury bills and bonds or dated securi�es, 

however, the State Governments can issue only bonds or dated securi�es 

known as the State Development Loans (SDLs). According to the RBI, G-Secs 

prac�cally carry no risk of default and, hence, are called 'risk-free gilt-edged 

instruments'.¹³⁶ The limits for FPI investment in G-Secs and SDLs remain 

unchanged at 6% and 2%, respec�vely, of outstanding stocks of securi�es 

for FY 2020-21¹³⁷, whereas the RBI has no�fied the 'Fully Accessible 

Route'(FAR) for investment by NRIs to deepen the bond market.¹³⁸

c) The foreign exchange market is governed by the FEMA, which lays down 

a statutory framework for dealing in, holding, realisa�on and repatria�on 

of foreign exchange¹³⁹ and the regula�on of Foreign Exchange deriva�ves 

contracts. The RBI has undertaken wide-ranging reforms and cons�tuted 

several commi�ees to undertake a comprehensive review of the measures 

ini�ated by the Reserve Bank and iden�fy areas for further liberalisa�on or 

relaxa�on of restric�ons.

repatriable basis. Investments from FPIs and Foreign Ins�tu�onal Investors 

(FIIs) into such instruments are subject to investment limits in the overall 

corporate debt limit category set out by SEBI. ¹³⁵

Under FEMA, all transac�ons involving foreign exchange or foreign 

securi�es have been classified either as capital or current account 

transac�ons, and are necessarily facilitated by Authorised Dealers (ADs)¹⁴⁰. 

Over the years, the RBI has permi�ed greater access to FPIs, FDIs, NRIs, 

non-resident exporter/importer (for trade exposures invoiced in Indian 

Rupee), non-resident lenders (for external commercial borrowings 

designated in Indian Rupee) for hedging their currency risks linked to 

Indian Rupee, in the Indian foreign exchange market.¹⁴¹ The Foreign 

Exchange Dealers' Associa�on of India (FEDAI), a representa�ve body to 

ins�tute self-regulatory mechanisms, ensures the development of market 

segments and observance of ethical conduct by market par�cipants.

Internally, various departments of the RBI guide the Central Bank towards a 

focused approach in the regula�on and development of the financial 

markets. Their func�ons include� 

d) Derivaves Market comprises financial instruments like futures contracts 

or op�ons, whose value is derived from a change in interest rate, foreign 

exchange rate, credit ra�ng or credit index and price of underlying 

securi�es.¹⁴² RBI regulates the interest rate deriva�ves, foreign currency 

deriva�ves and credit deriva�ves. There are two dis�nct groups of deriva�ve 

contracts (a) Over-the-counter (OTC) deriva�ves − contracts that are traded 

directly between two eligible par�es, with or without the use of an 

intermediary and without going through an exchange (b) Exchange-traded 

deriva�ves − deriva�ve products that are traded on an exchange, such as 

interest rate swaps, forward rate agreements, foreign currency swaps, etc. in 

which banks are permi�ed to take hedging and trading posi�ons. 

i) Financial Markets Regulaon Department (FMRD) which regulates, 

develops and oversees the financial markets. It regulates and supervises 

financial benchmark for interest rates and foreign exchange markets. It also 

supports the Technical Advisory Commi�ee on Money, G-Secs, Foreign 

¹³⁵For details see hps://www.sebi.gov.in/legal/circulars/feb-2014/fii-qfi-investments-in-
commercial-papers_26299.html. Last accessed on March 1, 2021. See also 
hps://www.sebi.gov.in/sebi_data/commondocs/nov-
2019/�pera�onal%20Guidelines%20for%20FPIs,%20DDPs%20and%20EFIs%20revised_p.pdf . 
Last accessed on March 1, 2021.
¹³⁶For details see RBI's Government Securi�es Market in India – A Primer available at 
hps://m.rbi.org.in/Scripts/FAQView.aspx?Id=79. Last accessed on March 1, 2021.
¹³⁷For details see hps://www.rbi.org.in/Scripts/�o�fica�on�ser.aspx?Id=11513&Mode=0 and  
hps://www.rbi.org.in/Scripts/�o�fica�on�ser.aspx?Id=11241&Mode=0 . Last accessed on 
March 1, 2021.
¹³⁸For details see hps://www.rbi.org.in/Scripts/�o�fica�on�ser.aspx?Id=11849&Mode=0. 
Last accessed on March 1, 2021.
¹³⁹ Foreign Exchange has been defined to mean foreign currency and includes: deposits, credits 
and balances payable in any foreign currency, dra�s, traveller's cheques, leers of credit or 
bills of exchange, expressed or drawn in Indian currency but payable in any foreign currency, 
dra�s, traveller's cheques, leers of credit or bills of exchange drawn by banks, ins�tu�ons or 
persons outside India, but payable in Indian currency.

¹⁴⁰ For informa�on on category-wise ADs see 
hps://www.rbi.org.in/commonperson/English/Scripts/AuthorizedDealers.aspx. Last accessed 
on March 1, 2021.
¹⁴¹ For details see hps://m.rbi.org.in/SCRIPTS/BS_ViewMasDirec�ons.aspx?id=10485 and 
hps://www.rbi.org.in/Scripts/�o�fica�on�ser.aspx?Id=9891&Mode=0 . Last accessed on 
March 1, 2021.
¹⁴² Sec�on 45�, RBI Act.
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Exchange Markets and RBI-SEBI Technical Commi�ee in se�ng interest rate 

and currency futures.

iii) External Investments and Operaons Department which undertakes 

certain foreign exchange transac�ons on behalf of the Indian Government, 

including transac�ons with the Interna�onal Monetary Fund (IMF). It 

regulates investment and management of the foreign currency, gold assets 

of the RBI and plays a role in interna�onal co-opera�on arrangements 

involving foreign exchange reserves. 

4.4. SECURITIES AND EXCHANGE BOARD OF INDIA (SEBI) 

SEBI was 

established under 

the SEBI Act, 1992 

and is the principal 

regulator for 

capital markets and 

intermediaries in 

India with 

ob�ec�ves of protec�on of investors, development and regula�on of the 

securi�es market. SEBI is managed by its members consis�ng of a 

Chairman, nominated by the Union Government of India along with two 

members from the MoF and MCA and one member from the RBI. 

SEBI ac�vely pursues policy ini�a�ves in consulta�on with the Central 

Government to provide an investor-protec�ve regulatory framework and is 

involved in educa�ng market intermediaries and dissemina�ng 

informa�on/guidelines to help and protect the investors' interests in the 

Indian stock market.

ii) Foreign Exchange Department which facilitates external trade and 

payments; processes applica�ons for foreign exchange transac�ons 

requiring RBI's prior approval and oversees compounding of offences under 

FEMA.

Ÿ Regula�ng the working of depositories, par�cipants, custodians of 

securi�es, FIIs, credit ra�ng agencies, mutual funds, AIFs, REiTS, venture 

capital funds and collec�ve investment schemes, etc.

The primary funcons of the SEBI may 

be outlined as below:¹⁴³

Ÿ Regula�ng Stock Exchanges (SEs).

Ÿ Prohibi�ng fraudulent and unfair 

trade prac�ces rela�ng to securi�es 

markets.

Ÿ Regula�ng substan�al acquisi�on 

of shares and take-over of companies, preven�on of insider trading, etc. 

in rela�on to companies that are listed on recognized SEs. 

Ÿ Framing rules, regula�ons and a code of conduct towards registra�on 

and regula�on of intermediaries such as SEs, merchant bankers, brokers, 

underwriters, stockbrokers, sub-brokers, share-transfer agents, etc.

Various departments and divisions are responsible for carrying out the 

func�ons of SEBI. Their role and func�ons include� 

Ÿ Undertaking the inspec�on of records, conduc�ng inquiries and audit of 

all en��es regulated by it and other persons associated with the 

securi�es market. ¹⁴⁴

a) SEBI's Corporaon Finance Department deals with ma�ers rela�ng to 

issuance and lis�ng of securi�es, including ini�al and con�nuous lis�ng 

requirements and delis�ng; scheme of arrangements involving 

merger/demerger, amalgama�on, and reduc�on in capital; corporate 

governance and those related accoun�ng/audi�ng standards; related party 

transac�ons and corporate restructuring through takeovers/ buy-backs. 

¹⁴³ �ec�on 11, ���� �ct, 1��2.
¹⁴⁴ For detail see 
hps://www.sebi.gov.in/sebiweb/ho�e/�o�e�c�on.do�doLis�ng��es�sid�1�ssid���s�id�
0. Last accessed on March 1, 2021.
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The following Divisions carry out the different func�ons of the De�art�ent:

DIVISIONS MAJOR FUNCTIONS

Issues and Lis�ng

Corporate 
Restructuring

Compliance and 
Monitoring 

Regula�on of the Primary Market.

Policy forma�on pertaining to disclosures in offer 
documents; lis�ng of securi�es; employee stock 
op�ons and preferen�al issues; and scheme of 
arrangement, etc.

Investor complaints rela�ng to public issues, rights 
issues and schemes of arrangement.

DIVISIONS MAJOR FUNCTIONS

New Products 
and Market 
Policy

Approval of new commodity products/ contracts to 
be traded on Recognized SEs.
Policy rela�ng to Commodity Deriva�ve Markets such 
as trading, clearing and se�lement opera�ons.

Exchange 
Administra�on

Risk 
Management

Division of 
Investor 
Awareness

Registra�on, recogni�on and administra�on of SEs 
and Clearing Corpora�ons in the Commodity 
Deriva�ve segment including ownership, governance, 
demutualisa�on and exit, etc.
Reviewing policy change proposals by these 
Recognized SEs/Clearing Corpora�ons.
Inquiry into Recognized SEs/Clearing Corpora�ons.

Framing policy rela�ng to opera�ons of Recognized 
Clearing Corpora�ons having Commodity Deriva�ves 
Segment. 
Prescribing and monitoring risk management and 
se�lement prac�ces in Clearing Corpora�on.

Complaints pertaining to Commodity Deriva�ves 
Segment of the recognized SEs.
Investors grievances, investor educa�on and related 
policies. 

Observa�ons on the dra� offer documents pertaining 
to open offers and buy-backs.

All ma�ers pertaining to substan�al acquisi�on and 
takeovers, buy-back and delis�ng of securi�es.

Processing exemp�on applica�ons under the 
Takeover Regula�ons and investor complaints rela�ng 
to corporate restructuring.

Inspec�on of SEs; providing guidance to SEs on lis�ng 
ma�ers, vanishing companies etc.

Handling investor complaints rela�ng to non-
compliance with Lis�ng Regula�ons

Source: Authors' compila�on.

b) The Commodity Derivaves Market Regulaon Department supervises 

func�oning and opera�ons of Commodity Deriva�ve Segments of 

recognized SEs or Clearing Corpora�ons. The Department�s func�ons are 

performed by the following divisions:

Source: Authors' compila�on.

The Union Budget 2021-22 has proposed consolida�on of the provisions of 

SEBI Act, Depositories Act, Securi�es Contracts (Regula�on) Act, and 

Government Securi�es Act into a ra�onalised single securi�es markets 

code and introduc�on of an investor charter as a right for all investors in all 

financial products.

d) The Enforcement Departments – 1 and 2 are entrusted with 

enforcement of regulatory ac�on against market misdemeanours and 

malprac�ces such as uncompe��ve and/or illegal prac�ces in any 

suspected transac�ons by en��es. They also handle appeals against orders 

filed before the Securi�es Appellate Tribunal (SAT) and the Supreme Court 

and assist in the conduct of criminal prosecu�on filed by SEBI and in cases 

of se�lement proceedings. Further, the dispute resolu�on process is 

detailed in Chapter 8. ¹⁴⁵

c) The Department of Debt and Hybrid Securies regulates ma�ers related to 

corporate bonds, listed debt securi�es, REITs and InvITs, and deemed public 

issues of debt securi�es, including post-issuance compliance and monitoring.

¹⁴⁵ For details see hps://www.bseindia.com/sta�c/�pi/�egulatoryFrameworkandFPINorms.aspx. 
Last accessed on March 1, 2021.
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In accordance with the Depositories Act, 1996, India has adopted the 

Depository System for securi�es trading in an electronic or dematerialised 

form, elimina�ng all physical forms of securi�es. Transfer of ownership of 

securi�es is done through simple account transfers, which has effec�vely 

eliminated the risks of forgery and higher costs of transac�ng in paper-

based cer�ficates. 

Depository System

The depositories hold securi�es of investors in electronic form and their 

services include facilita�ng the immediate transfer of securi�es without 

stamp du�es and reduced transac�on cost. Presently, there are two 

depositories registered with SEBI namely the Na�onal Securi�es 

Depository Limited (NSDL), and the Central Depository Service Limited 

(CDSL), whose agents called Depository Par�cipants (DPs) act as interface 

with investors once a Beneficial Owner Account is opened with the DP. To 

par�cipate in the Indian securi�es markets, all FPIs are required to register 

with Designated Depository Par�cipants (DDPs). ¹⁴⁶

Stock Exchanges (SEs)

SEs are part of the Secondary Market and provide a pla�orm for trading of 

stocks, shares, and bonds, etc. amongst its investors. The trading pla�orm 

of SEs is accessible only through brokers and is governed by the Securi�es 

Contracts (Regula�on) Act, 1956 under which trading on an unrecognized 

SE is prohibited. 

A recognized SE is required to frame its own by-laws and lis�ng regula�ons 

in consonance with the minimum lis�ng criteria set out in the Securi�es 

Contracts (Regula�on) Rules, 1957, which extend to member registra�on, 

securi�es lis�ng, transac�on monitoring, compliance by members to 

SEBI/RBI regula�ons, investor protec�on, etc. Amongst the nine recognized 

SEs in India offering trading pla�orms for futures and op�ons, currency 

deriva�ves, interest rate futures etc. in electronic mode¹⁴⁷, the major ones 

are the Bombay Stock Exchange (BSE), which is the oldest SE of Asia, with 

The Mul� Commodity Exchange of India Limited (MCX) which started in 

November 2003 was India's first listed commodity deriva�ves exchange. It 

facilitates online trading of commodity deriva�ves contracts across varied 

segments including bullion, industrial metals, energy and agricultural 

commodi�es.¹⁵⁰ BSE and NSE also deal in this market. 

over 8,105 listed securi�es and the Na�onal Stock Exchange (NSE). 

Domes�c Ins�tu�onal Investors such as mutual funds and insurance 

companies like Life Insurance Corpora�on, FIIs and retail investors 

par�cipate in the capital markets, with a cumula�ve net investment of USD 

37 billion from FPI as on March 2021.¹⁴⁸

The commodi�es market involves buying, selling, or trading in products 

such as metals (including gold), bullion, energy, petrochemicals, spices, 
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b) Approve ini�al public offering by insurance companies; offerings of 

financial instruments such as small savings products, pension plans by 

insurance companies.  

d) Regulate ma�ers concerning assignment of policies, nomina�on, 

insurable interest, claim se�lement, surrender value and other terms and 

condi�ons of the insurance contract.

f) Promote efficiency in the conduct of insurance business and professional 

organisa�ons connected with insurance and reinsurance business, and 

their regula�on.

h) S�pulate the percentage of premium income that can be allocated by 

the insurer to finance schemes and for promo�ng and regula�ng 

professional organisa�ons.

4.5. INSURANCE REGULATORY AND DEVELOPMENT 
AUTHORITY OF INDIA (IRDAI)

e) Inspect insurance companies, intermediaries and other organisa�ons 

connected with the insurance business.

g) Regulate investments of funds by insurance companies, including by 

foreign investors.

a) Issue Cer�ficate of Registra�on to insurance companies and 

intermediaries; renew, modify, withdraw, suspend or cancel the cer�ficate 

of registra�on, including review of terms of a joint venture in case of 

foreign par�cipa�on.

i) Adjudicate disputes between insurers and insurance intermediaries and 

policyholders. Appeal from orders of IRDAI lie to SAT.

The Insurance Regulatory and Development Authority of India (IRDAI) 

cons�tuted under the IRDAI Act, 1999 is an autonomous, statutory body which 

regulates and promotes the insurance and re-insurance business in India.¹⁵²

c) Specify requisite qualifica�ons, prac�cal training and code of conduct for 

insurance agents and intermediaries, surveyors and loss assessors or 

underwriters.

The IRDAI has the power to¹⁵³:

The IRDAI (Investment) Regula�ons, 2016, enlists the Approved 

investments¹⁵⁴ that can be made by an insurer out of its shareholders' funds 

and policyholders' funds and s�pulates the percentage of such funds that can 

be invested in different types of investments¹⁵⁵, for example, Central G-Secs. 

IRDAI also governs the offering of Unit Linked Insurance Plans (ULIPs) which 

is a combina�on of insurance policy and investment, carrying tax 

exemp�on benefits to investors¹⁵⁶. An avenue for investments is the 

proposed disinvestment of its stake by the Indian Government in Life 

Insurance Corpora�on (LIC), India's largest life insurer, and its priva�sa�on 

through an IPO.¹⁵⁷ 

The IRDAI (Protec�on of Policyholders' Interests) Regula�ons, 201�¹⁵⁸ 

administered by the IRDAI focuses on protec�on of policyholders by 

ensuring that insurers, distribu�on channels and other regulated en��es 

fulfil their obliga�ons towards policyholders through standard procedures, 

best prac�ces in the sale and service of insurance policies, and mandates 

all insurers to establish an Internal Grievance Redressal Mechanism, with 

an op�on of approaching the Ombudsman. Insurance Ombudsman is a 

forum for resolving disputes and complaints from aggrieved policyholders 

against insurance companies and can entertain disputes rela�ng to delay in 

se�lement of claims, repudia�on of claims by an insurer, misrepresenta�on 

of policy terms and condi�ons in the policy document or policy contract 

and related ma�ers. ¹⁵⁹ 

Protecon of Policy Holders & Insurance Ombudsman

¹⁵² For details see: 
hps://www.irdai.gov.in/ADMINCMS/cms/NormalData_Layout.aspx?page=PageNo1332&mid
=1.9. Last accessed on March 1, 2021.

¹⁵³ For details see Sec�on 14, IRDAI Act, 1999.

¹⁵⁴ For details see Regula�on 3, IRDAI (Investment) Regula�ons, 201�.
¹⁵⁵ For details see Regula�ons �, 7 and �, IRDAI (Investment) Regula�ons, 201�.
¹⁵⁶ For details see Securi�es and Insurance Laws (Amendment and Valida�on) Ordinance, 
2010.
¹⁵⁷ For details see Union Budget F.Y. 2020-21, available at hps://www.indiabudget.gov.in/ . 
Last accessed on November 15, 2020.
¹⁵⁸ For details see 
hps://www.irdai.gov.in/ADMINCMS/cms/frmGeneral_NoYearList.aspx?DF=RL&mid=4.2. Last 
accessed on March 1, 2021. 
¹⁵⁹ For details see Insurance Ombudsman Rules, 2017 available at 
hp://ecoi.co.in/aboutus.html. Last accessed on March 1, 2021.
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FDI in Insurance 

The FDI limit in Indian insurance companies was raised from 26% to 49% in 

2014¹⁶⁰, and foreign investment in insurance intermediaries was also 

capped at 49% with the enactment of Indian Insurance Companies (Foreign 

Investment) Rules, 2015¹⁶¹. However, w.e.f. September 02, 2019, the 

amended Rules allow 100% foreign investment in insurance 

intermediaries¹⁶². Foreign investments are allowed under the automa�c 

route, subject to IRDAI's verifica�on.¹⁶³ The IRDAI has suggested a 

reduc�on in the entry-level capital requirement for standalone micro-

insurance companies to Rs 200 million from the current Rs 1 billion with a 

view to accelerate expansion of this segment of insurance market. 

4.6. PENSION FUND AND REGULATORY DEVELOPMENT 
AUTHORITY 

The Pension Fund Regulatory and Development Authority (PFRDA) was 

established¹⁶⁴ to promote, develop and regulate the pension sector in 

India. The object and purpose being to promote old-age income security by 

establishing, developing, regula�ng pension funds and to protect the 

interests of subscribers to schemes of pension funds.¹⁶⁵

Broadly, the func�ons of the PFRDA include:¹⁶⁶

a) Regula�ng the Na�onal Pension System (NPS); 

b) Registra�on of pension funds for receiving contribu�ons, accumula�ng 

them, making payments to the subscriber; laying down norms for the 

management of the corpus of pension funds, and issuance of investment 

guidelines for NPS schemes.¹⁶⁷

The NPS and other schemes of registered pension funds offer a range of 

investment op�ons by pooling individual savings into a pension fund, 

invested by the PFRDA-regulated professional Pension Fund Managers 

(PFMs) into diversified por�olios consis�ng of government bonds, bills, 

corporate debentures and shares.¹⁶⁹ The role of the PFRDA is to ensure 

compliance with its Investment Guidelines¹⁷⁰, transparent investment 

norms, and regular monitoring and performance review of PFMs by the 

NPS Trust. The NPS Trust is cons�tuted under the PFRDA Act to safeguard 

the assets and funds under the NPS in the interest of beneficiaries/ 

subscribers.

d) Redressal of grievances of subscribers and adjudica�on of disputes 

between intermediaries and subscribers. Appeal from orders of PFRDA lies 

to SAT.

A broad range of regulators regulate the financial market in India. Several 

rules and regula�ons are laid down by different agencies, many of which 

under go revisions to meet to evolving market needs. One such example is 

India's FDI policy which is revised on a periodic basis. The next Chapter 

provides a detailed overview of this policy and its key s�pula�ons across 

different sectors.  

CONCLUSION

NPS is a voluntary, defined-contribu�on re�rement savings scheme of the 

Government designed to enable the subscribers to make op�mum 

decisions regarding their future through systema�c savings during their 

working life.¹⁶⁸ The scheme can be subscribed to by all ci�zens of the 

country, employees as well as self-employed professionals and others in 

the unorganized sector on a voluntary basis.

c) Protec�ng the interests of subscribers by ensuring: (i) safety of their 

contribu�on into pension funds and (ii) economical and reasonable 

opera�onal costs of NPS.

¹⁶⁰ For details see Insurance Laws (Amendment) Ordinance, 2014.
¹⁶¹ For details see Rule 9, Indian Insurance Companies (Foreign Investment) Rules, 2015.
¹⁶² For details see Indian Insurance Companies (Foreign Investment) Amendment Rules, 2019. 
See also Foreign Exchange Management (Non-debt Instruments) (Second Amendment) Rules, 
2020.
¹⁶³ The Amendment to the Foreign Investment Rules further s�pulates certain condi�ons for an 
insurance intermediary that has a majority shareholding of foreign investors. For details see 
¹⁶⁴ The Indian Government had established an Interim PFRDA in 2003 to regulate the pension 
sector, which was given a permanent status with the enactment of the PFRDA Act in 2013. 
¹⁶⁵ For details see hps://www.pfrda.org.in/. Last accessed on March 1, 2021.
¹⁶⁶ For details see Sec�on 14, PFRDA Act.
¹⁶⁷ For details see hps://www.pfrda.org.in/myauth/admin/showimg.cshtml?ID=1741 . Last 
accessed on March 1, 2021.

¹⁶⁸ For details see, Understanding NPS available at 
hps://www.pfrda.org.in/index1.cshtml?lsid=86. Last accessed on March 1, 2021.
¹⁶⁹ For details see, hps://www.pfrda.org.in/index1.cshtml?lsid=1097. Last accessed on March 
1, 2021.
¹⁷⁰ For details see Regula�on 14, PFRDA (Pension Fund) Regula�ons, 2015.
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KEY POLICIES GOVERNING 
FOREIGN INVESTMENTS 

IN INDIA

This Chapter provides a brief overview of the Foreign Direct 

Investment (FDI) policy including entry routes into India, 

sector-specific condi�ons for FDI; Fiscal and Regulatory Policies 

governing foreign investments in India; Foreign Exchange 

Controls; Foreign Trade Policy; Intellectual Property Rights, 

Data Privacy and Protec�on governing foreign investments in 

India; labor, land ac�uisi�on laws and guidelines that apply to 

all establishments set up in India. 
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(ii) Government route: Under the Government Route, prior to investment, 

an approval is required. Proposals for FDI under Government route are 

considered by respec�ve Administra�ve Ministry/ Department.

Since 1991, India has consistently eased its regulatory environment and 

processes to facilitate FDI, catapul�ng India into the posi�on of one of the 

fastest-growing economies of the world. According to the UNCTAD's World 

Investment Report, 2020, India is ranked 12th in terms of FDI inflows in the 

world. 

Foreign investment into a domes�c en�ty on a strategic basis is subject to 

FDI policy in India. The Government of India through the Department for 

Promo�on of Industry and Internal Trade (DPIIT) formulates a consolidated 

process of FDI on a yearly basis which is a defined framework for FDI. The 

DPIIT is the administra�ve body for approving FDI proposals through an 

online single point interface for investors called the Foreign Investment 

Facilita�on Portal. 

FDI Entry Routes Into India 

(I) Automa�c Route: Under the Automa�c Route, the non-resident investor 

or an Indian company does not require any approval from Government of 

India for the investment.

FDI is permi�ed under the two following routes:

FDI inflows are permi�ed under three categories including:

4.1.FDI POLICY

¹⁷¹ DPIIT, Consolidated FDI Policy Circular of 2020, w.e.f. October 15, 2020. Available at 
hps://dipp.gov.in/sites/default/files/FDI-PolicyCircular-2020-29October2020_0.pdf . Last 
accessed on March 1, 2021.
¹⁷² For details see, hps://dipp.gov.in/policies-rules-and-acts/press-notes-fdi-circular. Last 
accessed on March 1, 2021.
¹⁷³ Under Nidhi Rules, 2014, Nidhi is a company which has been incorporated as a Nidhi with 
the ob�ect of cul�va�ng the habit of thri� and saving amongst its members, receiving deposits 
from, and lending to, its members only, for their mutual benefit. Read more at 
hps://pib.gov.in/PressReleaseIframePage.aspx?PRID=1606066. Last accessed on March 1, 
2021.
¹⁷⁴ This excludes investments made through Real Estate Investment Trusts (REITs) which are 
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Ÿ Real estate business or construc�on of farmhouses;  and¹⁷⁴

Ÿ Gambling and be�ng, including casinos and foreign technology 

collabora�on in any form including licensing for franchise, trademark, 

brand name, and management contract;

Ÿ Chit funds;

Ÿ Nidhi company;¹⁷³

A non-resident en�ty can invest in India, except in 

sectors/ac�vi�es which are prohibited. The current policy 

does not permit FDI in certain sectors, including: 

Prohibited Sectors

The FDI Policy, 2020 (effec�ve from October 15, 2020) prescribes general 

condi�ons for FDI including eligibility of investors and investees, 

downstream investments, procedure for approval, sectoral limits for FDI 

including sector-specific condi�ons.¹⁷¹ The DPIIT frequently engages in 

extensive stakeholder consulta�ons to ra�onalize FDI policy, which is 

reviewed con�nuously. Measures for liberaliza�on are periodically no�fied 

by way of issuance of Press Notes.¹⁷²

Ÿ Trading in Transferable Development Rights;

Ÿ �o�ery business including Government/private lo�ery, 

online lo�eries, etc. and foreign technology collabora�on in any form 

including licensing for franchise, trademark, brand name, and 

management contract;

Ÿ Manufacturing of cigars, cheroots, cigarillos and cigare�es, of tobacco 

or of tobacco subs�tutes.
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Sector-specific condi�ons for FDI

The FDI policy enlists sectors or ac�vi�es in which FDI is permi�ed either 

with or without the requirement of a prior approval up to the limit 

indicated therein. The investment is 

subject to applicable laws governing 

related sectors, security and other 

condi�onali�es in Press Notes issued by 

DPIIT and state or local laws. In sectors or 

ac�vi�es that are not listed in the FDI 

policy, FDI is permi�ed up to 100% under 

the automa�c route subject to applicable 

laws. 

However, to curtail opportunis�c takeovers 

or acquisi�ons of Indian companies in the 

wake of the COVID-19 pandemic, the FDI 

policy has been amended to mandatorily 

require that investment from neighboring 

na�ons, Bangladesh, China, Pakistan, Nepal, 

Myanmar, Bhutan and Afghanistan (or 

where the beneficial owner of such 

investment is situated in or is a ci�zen of 

any of these countries), needs prior approval irrespec�ve of the ac�vity or 

sector and their prescribed limits.¹⁷⁵ These restric�ons have been  

incorporated into the Consolidated FDI Policy 2020.

Insurance: The FDI limit in Indian insurance companies is 49%, the Finance 

Act, 2021 raised it to 74%. The Government had raised FDI in insurance 

intermediaries to 100% in 2019.  Foreign investments are allowed under ¹⁷⁶

Permi�ed Sectors

¹⁷⁷ The Amendment to the Foreign Investment Rules further s�pulates certain condi�ons for an 
insurance intermediary that has a majority shareholding of foreign investors. For details see 
¹⁷⁸ For details see Regula�on 8, as amended by the PFRDA (Pension Fund) (Second 
Amendment) Regula�ons, 2020.
¹⁷⁹ For details see Sec�on 2�, PFRDA Act, 2013.
¹⁸⁰ For details see hps://dipp.gov.in/sites/default/files/pn2_2016_1.pdf. Last accessed on 

.March 1, 2021
¹⁸¹ For details see Consolidated FDI Policy, 2017 available at 
hps://dipp.gov.in/sites/default/files/CFPC_2017_FINAL_RELEASED_28.8.17.pdf. Last 
accessed on .March 1, 2021
¹⁸² For details see Consolidated FDI Policy, 2017, available at 
hps://dipp.gov.in/sites/default/files/CFPC_2017_FINAL_RELEASED_28.8.17.pdf. See also, 
hps://pib.gov.in/PressReleseDetailm.aspx?PRID=1655136 . Last accessed on .March 1, 2021

¹⁷⁵ Press Note 3 (2020 Series) dated April 17, 2020.
¹⁷⁶ For details see Indian Insurance Companies (Foreign Investment) Amendment Rules, 2019. See 
also Foreign Exchange Management (Non-debt Instruments) (Second Amendment) Rules, 2020.

Pension Funds: Investments by foreign companies in terms of equity 

shareholding in a pension fund are restricted. These include capping of 

investment at 49%  and requirement of compulsory registra�on with the ¹⁷⁸

Pension Fund Regulatory and Development Authority (PFRDA) for en��es 

bringing in foreign equity investments.  Further, where such FDI involves ¹⁷⁹

the transfer of control or ownership of the pension fund to a foreign 

investor or a non-resident en�ty, prior approval of the Government in 

consulta�on with the Department of Financial Services of MoF and the 

PFRDA is required. ¹⁸⁰

Defence sector: In May 2001, the Defence Industry sector, which was 

hitherto reserved for the public sector, was opened up to 100% for private 

Telecom sector: The current FDI policy in the telecom sector allows 100% 

investments, with up to 49% under the automa�c route and investments 

beyond 49% requiring approval from the Department of 

Telecommunica�ons. ¹⁸¹

the automa�c route, subject to Insurance Regulatory and Development 

Authority's (IRDAI) verifica�on.  The IRDAI has suggested reduc�on in ¹⁷⁷

entry-level capital requirement for standalone micro-insurance companies 

to Rs. 200 million from the current Rs. 1 billion with a view to accelerate 

expansion of this segment.

Power sector: FDI up to 100% is allowed under the automa�c route (except 

for nuclear energy). Atomic energy falls under the prohibited sectors for 

foreign investment under the present policy, however, there is no 

restric�on on FDI in the nuclear industry for manufacturing of equipment 

and supplies for nuclear power plants and related facili�es.¹⁸²

Sectors such as atomic energy, railway opera�ons are not open to private 

sector investment other than permi�ed ac�vi�es men�oned under the 

consolidated FDI policy.
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OPPORTUNISTIC TAKE-

OVER BIDS IN THE 

WAKE OF COVID-19

CONSOLIDATED 

FDI POLICY 2020

Key Policies Governing Foreign Investments in India | 100



99 | Doing Business in India

Sector-specific condi�ons for FDI

The FDI policy enlists sectors or ac�vi�es in which FDI is permi�ed either 

with or without the requirement of a prior approval up to the limit 

indicated therein. The investment is 

subject to applicable laws governing 

related sectors, security and other 

condi�onali�es in Press Notes issued by 

DPIIT and state or local laws. In sectors or 

ac�vi�es that are not listed in the FDI 

policy, FDI is permi�ed up to 100% under 

the automa�c route subject to applicable 

laws. 

However, to curtail opportunis�c takeovers 

or acquisi�ons of Indian companies in the 

wake of the COVID-19 pandemic, the FDI 

policy has been amended to mandatorily 

require that investment from neighboring 

na�ons, Bangladesh, China, Pakistan, Nepal, 

Myanmar, Bhutan and Afghanistan (or 

where the beneficial owner of such 

investment is situated in or is a ci�zen of 

any of these countries), needs prior approval irrespec�ve of the ac�vity or 

sector and their prescribed limits.¹⁷⁵ These restric�ons have been  

incorporated into the Consolidated FDI Policy 2020.

Insurance: The FDI limit in Indian insurance companies is 49%, the Finance 

Act, 2021 raised it to 74%. The Government had raised FDI in insurance 

intermediaries to 100% in 2019.  Foreign investments are allowed under ¹⁷⁶

Permi�ed Sectors

¹⁷⁷ The Amendment to the Foreign Investment Rules further s�pulates certain condi�ons for an 
insurance intermediary that has a majority shareholding of foreign investors. For details see 
¹⁷⁸ For details see Regula�on 8, as amended by the PFRDA (Pension Fund) (Second 
Amendment) Regula�ons, 2020.
¹⁷⁹ For details see Sec�on 2�, PFRDA Act, 2013.
¹⁸⁰ For details see hps://dipp.gov.in/sites/default/files/pn2_2016_1.pdf. Last accessed on 

.March 1, 2021
¹⁸¹ For details see Consolidated FDI Policy, 2017 available at 
hps://dipp.gov.in/sites/default/files/CFPC_2017_FINAL_RELEASED_28.8.17.pdf. Last 
accessed on .March 1, 2021
¹⁸² For details see Consolidated FDI Policy, 2017, available at 
hps://dipp.gov.in/sites/default/files/CFPC_2017_FINAL_RELEASED_28.8.17.pdf. See also, 
hps://pib.gov.in/PressReleseDetailm.aspx?PRID=1655136 . Last accessed on .March 1, 2021

¹⁷⁵ Press Note 3 (2020 Series) dated April 17, 2020.
¹⁷⁶ For details see Indian Insurance Companies (Foreign Investment) Amendment Rules, 2019. See 
also Foreign Exchange Management (Non-debt Instruments) (Second Amendment) Rules, 2020.

Pension Funds: Investments by foreign companies in terms of equity 

shareholding in a pension fund are restricted. These include capping of 

investment at 49%  and requirement of compulsory registra�on with the ¹⁷⁸

Pension Fund Regulatory and Development Authority (PFRDA) for en��es 

bringing in foreign equity investments.  Further, where such FDI involves ¹⁷⁹

the transfer of control or ownership of the pension fund to a foreign 

investor or a non-resident en�ty, prior approval of the Government in 

consulta�on with the Department of Financial Services of MoF and the 

PFRDA is required. ¹⁸⁰

Defence sector: In May 2001, the Defence Industry sector, which was 

hitherto reserved for the public sector, was opened up to 100% for private 

Telecom sector: The current FDI policy in the telecom sector allows 100% 

investments, with up to 49% under the automa�c route and investments 

beyond 49% requiring approval from the Department of 

Telecommunica�ons. ¹⁸¹

the automa�c route, subject to Insurance Regulatory and Development 

Authority's (IRDAI) verifica�on.  The IRDAI has suggested reduc�on in ¹⁷⁷

entry-level capital requirement for standalone micro-insurance companies 

to Rs. 200 million from the current Rs. 1 billion with a view to accelerate 

expansion of this segment.

Power sector: FDI up to 100% is allowed under the automa�c route (except 

for nuclear energy). Atomic energy falls under the prohibited sectors for 

foreign investment under the present policy, however, there is no 

restric�on on FDI in the nuclear industry for manufacturing of equipment 

and supplies for nuclear power plants and related facili�es.¹⁸²

Sectors such as atomic energy, railway opera�ons are not open to private 

sector investment other than permi�ed ac�vi�es men�oned under the 

consolidated FDI policy.

PUTTING SAFEGUARDS 

IN PLACE TO PREVENT 

OPPORTUNISTIC TAKE-

OVER BIDS IN THE 

WAKE OF COVID-19

CONSOLIDATED 

FDI POLICY 2020

Key Policies Governing Foreign Investments in India | 100



FDI in e-commerce: The consolidated FDI Policy of 2020, allows 100% FDI 

in the e-commerce sector in marketplace model of e-commerce¹⁸⁷, 

however en��es receiving FDI are allowed to engage in Business-to-

Business e-commerce and not in Business to Consumer e-commerce. 

Addi�onal restric�ons to foreign investment in e-commerce include:

Satellites - establishment and opera�on: 100% FDI is allowed, subject to the 

sectoral guidelines of Department of Space/ISRO under Government route. 

Digital Media: DPIIT had introduced a FDI regime for en��es engaged in the 

news digital media sector and allowed FDI up to 26% under the government 

approval route for en��es engaged in uploading / streaming of news and 

current affairs through digital media pla�orms. A clarifica�on was issued in 

November 2020 permi�ng three categories of digital media en��es 

“registered or located in India” to have up to 26 percent FDI through the 

government approval route along with one year's �me to the companies to 

align with the policy. ¹⁸⁶

Ÿ Prohibi�on on investment into an en�ty related by equity to the e-

commerce pla�orm from doing business on the website portal.

Ÿ Restric�on on vendors from buying more than 25 percent of their 

inventory from the pla�orm and its group companies; and

Ÿ Prohibi�on of exclusive product launches.

Broadcas�ng �arriage Services: The Union Cabinet in December 2020 

approved changes to the guidelines for providing Direct to Home (DTH) 

services in line with the exis�ng policy that provides 100% FDI in the DTH 

broadcas�ng services sector. A�er the revision in the guidelines, licenses 

for the DTH will be issued for a period of 20 years in place of a 10 years' 

period granted previously. Further, the period of license may be renewed 

by 10 years at a �me. ¹⁸⁸
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sector par�cipa�on, with FDI up to 26%, subject to licensing. Further, in 

September 2020, the FDI limit was raised from 49% to 74% under automa�c 

route (only in “companies seeking new industrial licenses”, i.e., greenfield 

projects) and FDI above 74% con�nues to require Government approval.  ¹⁸³

The Government has taken policy ini�a�ves to promote 'Make in India' in 

the defence sector. In a monumental move towards self-reliance in defence, 

the Ministry of Defence has prepared a Nega�ve List of 101 items for which 

there would be an embargo on import beyond the �meline indicated against 

them, effec�ve December 2020. ¹⁸⁴

Single Brand Retail Trading (SBRT): 100% FDI under automa�c route is 

permi�ed in the sector, however, sector specific 

condi�onali�es including local sourcing norms 

apply to SBRT in all sectors. For FDI beyond 51%, 

30% of the value of the goods procured should be 

sourced domes�cally. Such local sourcing 

requirement, as per the 2018 reforms was 

required to be met, (as an average of five years' 

total value of the goods procured) beginning April 

1 of the year of opening of first store. In a 

significant move to relax the sourcing 

requirements, the DPIIT issued clarifica�ons¹⁸⁵ to the effect that the 

requirement can also be met at the start of online retail or opening of first 

store, whichever is earlier. Further, all procurement made from India by the 

SBRT en�ty for that single brand would be counted towards local sourcing, 

irrespec�ve of whether the goods procured are sold in India or exported. 

A�er comple�on of the five-year tenure, the 30% requirement shall have 

to be complied with on an annual basis.

¹⁸³ Press Note No. 4 of 2020 dated September 17, 2020. Available at 
hps://dipp.gov.in/sites/default/files/pn4-2020_0.PDF. Last accessed on .March 1, 2021
¹⁸⁴ For details see Press Release dated August 09, 2020 available at 
hps://pib.gov.in/PressReleasePage.aspx?PRID=1644570 and 
hps://sta�c.pib.gov.in/WriteReadData/userfiles/IMPORT%20EMBARGO%20LIST%20MOD.pdf. 
Last Accessed on .March 1, 2021
¹⁸⁵ Press Note No. 4 of 2019 dated September 18, 2019. Available at 
hps://dipp.gov.in/sites/default/files/pn4_2019.pdf . See also Press Note No. 1 of 2018 dated 
January 23, 2018. Available at hps://dipp.gov.in/sites/default/files/pn1_2018.pdf. Last 
accessed on .March 1, 2021

¹⁸⁶ Clarifica�on on FDI Policy for uploading/streaming of news and current affairs through Digital 
Media: hps://dipp.gov.in/sites/default/files/Digital-Media-Clarifica�on-Scanned-16Oct2020.pdf
¹⁸⁷ Marketplace model has been defined to mean providing of an informa�on technology 
pla�orm by an e-commerce en�ty on a digital & electronic network to act as a facilitator 
between buyer and seller.
¹⁸⁸ Cabinet approves Revision in guidelines for providing Direct to Home (DTH) Services in India: 
hps://pib.gov.in/PressReleasePage.aspx?PRID=1682976
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5.2. FISCAL AND REGULATORY POLICIES

All capital account¹⁸⁹ and current 

account¹⁹⁰ transac�ons undertaken 

in foreign exchange by or with 

residents are regulated under FEMA 

and allied Regula�ons. These 

essen�ally facilitate external trade, 

manage foreign currency payments, 

and provide for an orderly 

development and maintenance of 

the foreign exchange market in India. 

Several aspects related to foreign 

exchange transac�ons detailed in 

FEMA and other regula�ons are 

discussed in the sec�ons below. 

Capital Account Transacons

A resident person may sell or draw 

foreign exchange only to or from an authorised person¹⁹¹ for prescribed 

capital account transac�ons. The RBI, in consulta�on with the Government, 

has specified the class of permissible capital account transac�ons, and the 

limits, if any, up to which certain foreign exchange transac�ons are 

allowed.

However, a person resident in India* may hold, own, transfer, or invest in 

foreign currency, foreign security, or any immovable property situated 

outside India if the currency or security was held or owned by the person 

when he was resident outside India, or the property was acquired or 

inherited from a person resident outside India. 
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(a) for or on taking up employment in India, or

� �ec�on �(v) defines a �erson resident in India is defined to mean—

(i) a person residing in India for more than one hundred and eighty-two days during 

the course of the preceding financial year but does not include—

(A) a person who has gone out of India or who stays outside India, in either case—

(a) for or on taking up employment outside India, or

(b) for carrying on outside India a business or voca�on outside India, or

(c) for any other purpose, in such circumstances as would indicate his inten�on to 

stay outside India for an uncertain period;

(B) a person who has come to or stays in India, in either case, otherwise than—

(b) for carrying on in India a business or voca�on in India, or

(c) for any other purpose, in such circumstances as would indicate his inten�on to 

stay in India for an uncertain period;

(ii) any person or body corporate registered or incorporated in India,

(iii) an office, branch or agency in India owned or controlled by a person resident 

outside India,

(iv) an office, branch or agency outside India owned or controlled by a person resident 

in India;

Further, a person resident outside India may hold, own, transfer or invest in 

Indian currency or security, or any immovable property situated in India if 

the currency, security, or property was acquired, held, or owned by the 

person when he was resident in India or inherited from a person who was 

resident in India. The following capital account transac�ons are permissible 

for persons resident in India:

Ÿ Foreign currency loans raised in India and abroad.

Ÿ Loans and overdra�s to a person resident outside India.

Ÿ Maintenance of foreign currency accounts in and outside India. 

Ÿ Guarantees issued in favour of a person resident outside India.

Ÿ Loans and overdra�s from a person resident outside India.

Ÿ Sale and purchase of foreign exchange deriva�ves in India and abroad, 

and commodity deriva�ves abroad. 
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FEMA REGULATES 

ALL CAPITAL ACCOUNT 

AND CURRENT ACCOUNT 

TRANSACTIONS 

UNDERTAKEN IN 

FOREIGN EXCHANGE.

¹⁸⁹ A capital account transac�on is a transac�on that alters the assets or liabili�es (including 
con�ngent liabili�es) outside India of persons resident in India or assets or liabili�es in India of 
a person resident outside India.
¹⁹⁰ A current account transac�on is a transac�on other than capital account transac�on.
¹⁹¹ An “authorised person” is an authorized dealer, money changer, offshore banking unit, or 
any other person authorised under �ec�on ��(�) of ���A to deal in foreign exchange or 
foreign securi�es.



5.2. FISCAL AND REGULATORY POLICIES

All capital account¹⁸⁹ and current 

account¹⁹⁰ transac�ons undertaken 

in foreign exchange by or with 

residents are regulated under FEMA 

and allied Regula�ons. These 

essen�ally facilitate external trade, 

manage foreign currency payments, 

and provide for an orderly 

development and maintenance of 

the foreign exchange market in India. 

Several aspects related to foreign 

exchange transac�ons detailed in 

FEMA and other regula�ons are 

discussed in the sec�ons below. 

Capital Account Transacons

A resident person may sell or draw 

foreign exchange only to or from an authorised person¹⁹¹ for prescribed 

capital account transac�ons. The RBI, in consulta�on with the Government, 

has specified the class of permissible capital account transac�ons, and the 

limits, if any, up to which certain foreign exchange transac�ons are 

allowed.
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foreign currency, foreign security, or any immovable property situated 

outside India if the currency or security was held or owned by the person 

when he was resident outside India, or the property was acquired or 

inherited from a person resident outside India. 
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¹⁹² hps://www.rbi.org.in/scripts/BS_ViewMaster�irec�ons.aspx?id=10193

Ÿ Commission on exports made under Rupee State Credit Route other 

than commission <=10% on exports of tea/tobacco.

Payment of fees in foreign currency - Embassy affiliated educa�onal 

ins�tu�ons: Authorised Dealers may sell foreign exchange towards 

payment of fees to schools/educa�onal ins�tu�ons under the 

administra�ve control of foreign embassies.

Remi�ance towards payments of collected subscrip�on to overseas TV 

media company: Authorised dealers may allow cable operators or 

collec�on agents in India of overseas TV media companies, to remit 

Current Account Transacons

Some addi�onal restric�ons are as under:

Remi�ances  shall require prior approval by persons other than individuals

of the Reserve Bank of India for remi�ances exceeding five per cent of 

investment brought into India or USD 100,000 whichever is higher, by an 

en�ty in India by way of reimbursement of pre-incorpora�on expenses.

The following current account transac�ons are prohibited:

Ÿ Remi�ance of dividend by any company to which the requirement of 

dividend balancing is applicable.

Ÿ Remi�ance out of lo�ery winning.

Ÿ Remi�ance for purchase of lo�ery �ckets, banned magazines, football 

pools, sweepstakes etc. Remi�ance for lo�ery like scheme in different 

names (money circula�on, prize money or awards) are also prohibited.

A person may sell or draw foreign exchange to or from an authorized 

person, if the sale or draw is a current account transac�on. The 

Government may, in public interest and in consulta�on with the RBI, 

impose reasonable restric�ons on current account transac�ons. 

Ÿ Payment related to “Call Back Services” of telephones.

Ÿ Remi�ance of interest income from Non-Resident Special Rupee 

(Account) Scheme.

Ÿ Payment of commission on exports made towards equity in JV/WOS 

abroad.

Ÿ Remi�ance of income from race/riding/other hobby.

Remi�ances towards re-imbursement of pre-incorpora�on expenses:

(i) Investments in 'equity instruments' in all incorporated en��es: public, 

private, listed and unlisted; 

(iv) Investment in units of mutual funds or Exchange-Traded Funds (ETFs) 

inves�ng over 50% in equity; 

subscrip�on collected from subscribers in India/adver�sement charges 

collected from the adver�sers who are eligible to adver�se on overseas TV 

channels, without any prior permission from the RBI.

Under the new NDI Rules, the powers of the Government and the RBI have 

been bifurcated. Regula�ons on Non-Debt Instruments are governed by the 

Central Government, and the RBI regulates transac�ons involving debt 

instruments. 

On October 17, 2019, the Government no�fied the Foreign Exchange 

Management (Non-debt Instrument) Rules, 2019 (NDI Rules) superseding 

the erstwhile Foreign Exchange Management (Transfer or Issue of Security 

by a Person Resident outside India) Regula�ons, 2017 (TISPRO) and the 

Foreign Exchange Management (Acquisi�on and Transfer of Immovable 

Property in India) Regula�ons, 201�. 

(ii) Instruments of investment recognized in the extant FDI Policy; 

Bids in foreign currency for projects to be executed in India: Persons 

resident in India are permi�ed to incur liability in foreign exchange and to 

make or to receive payments in foreign exchange, in respect of global bids 

where the Central Government has authorised such projects to be 

executed in India. In such cases, authorised dealers may sell foreign 

exchange to the concerned resident Indian company which has been 

awarded the contract.¹⁹²

Debt and Non-Debt Instruments

FEMA regula�ons also govern the transfer, acquisi�on of equity 

instruments, securi�es and immovable property by non-residents. 

The NDI Rules cover:

(iii) Investment in units of Alterna�ve Investment Funds (AIFs), Real Estate 

Investment Trust (REITs) and Infrastructure Investment Trusts (InvIts);

(v) Acquisi�on, sale or dealings directly in immovable property;
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¹⁹² hps://www.rbi.org.in/scripts/BS_ViewMaster�irec�ons.aspx?id=10193
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resident in India are permi�ed to incur liability in foreign exchange and to 
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where the Central Government has authorised such projects to be 

executed in India. In such cases, authorised dealers may sell foreign 

exchange to the concerned resident Indian company which has been 

awarded the contract.¹⁹²

Debt and Non-Debt Instruments

FEMA regula�ons also govern the transfer, acquisi�on of equity 

instruments, securi�es and immovable property by non-residents. 

The NDI Rules cover:

(iii) Investment in units of Alterna�ve Investment Funds (AIFs), Real Estate 

Investment Trust (REITs) and Infrastructure Investment Trusts (InvIts);
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Downstream Investment

(vi) Depository receipts issued against equity instruments; and

(vii) Capital par�cipa�on in Limited Liability Partnerships (LLP) and 

contribu�on to trusts.¹⁹³

Where FDI is made in the form of an indirect investment through an 

intermediate Indian company which is owned or controlled by foreigners 

into another India en�ty, it is referred to as downstream investment. An 

Indian en�ty which receives downstream investment is liable to comply 

with the entry route, sectoral caps, pricing guidelines and other condi�ons 

as are applicable to FDI. Therefore, in a scenario where even though the 

transac�ons are apparently between two Indian en��es, compliance with 

FEMA, FDI Policy and allied rules/regula�ons is a requisite if one of the 

en��es is an 'Indirect Foreign Investor'. An Indian company or an LLP which 

is owned to the extent of 50% or more by non-residents or foreign ci�zens 

or is controlled by non-residents or foreign ci�zens, will be considered an 

Indirect Foreign Investor.¹⁹⁴

The FDI policy encourages transfer of foreign technology through foreign 

technology collabora�on agreements. Transfer of technical know-how 

under such agreements (done through the issuance of shares) is permi�ed 

under the automa�c route. However, the issuance of shares to non-

residents is subject to sectoral caps and pricing guidelines discussed early. 

To encourage foreign technology collabora�on projects, the DPIIT has 

liberalized the policy, modifying the foreign technology 

agreement/collabora�on policy wherein all payments towards royal�es, 

lump-sum fees for transfer of technology and payments for the use of 

trademarks or brand names will be allowed to be paid under automa�c 

route, without any restric�ons/ requirement of Government approvals.¹⁹⁵ 

However, royalty payments linked to brand usage or such ma�er will 

require shareholder approval if it crosses five per cent of annual 

Foreign technology agreements

consolidated turnover of a listed en�ty. Earlier the threshold was two per 

cent. The terms of payment for eligible collabora�ons include technical 

know-how fees, payment for design and drawings, payment for 

engineering services, and payment for royal�es. The payments for hiring of 

foreign technicians, deputa�on of Indian technicians abroad, tes�ng of 

indigenous raw material and indigenously developed technology in foreign 

countries are governed by separate RBI regula�ons. �imilarly, payments for 

imports of plant and machinery and raw materials are not covered by the 

foreign technology approval process.

¹⁹³ Debt Instruments have been defined to mean all instruments other than non-debt 
instruments.
¹⁹⁴ For details see Re�ula�on 23 o� the Non-Debt Instruments Rules, 2019.
¹⁹⁵ DPIIT Press Note no. 8 (2009 Series) dated December 16, 2009. Also see DPIIT Press Note 
no. 2 (2003 Series) dated June 24, 2003.

TO ENCOURAGE FOREIGN 
TECHNOLOGY COLLABORATION 
PROJECTS, THE DPIIT HAS LIBERALIZED 
THE POLICY, MODIFYING THE FOREIGN 
TECHNOLOGY AGREEMENTS AND 
COLLABORATION POLICY
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5.3. FOREIGN 
EXCHANGE 
CONTROLS

Foreign currency 

transac�ons, including 

investments and 

acquisi�ons of Indian 

companies by non-

residents are majorly 

governed by India's 

exchange control laws. Foreign investment approval through Government 

route i.e., Foreign Investment Facilita�on Portal does not require exchange 

control approval for receiving remi�ance for capital investment. Companies 

receiving overseas funds for issuing shares under the FDI Scheme should 

no�fy the RBI regional office within thirty days of receiving the funds of 

inward remi�ance.

Below are further details about foreign exchange controls with respect to 

different ac�vi�es. 

Export of Goods and Services

Every exporter of goods or services, either directly or indirectly, to any 

place outside India, is required to furnish to the Customs authority a 

declara�on containing the full export value. The full export value must be 

realized or repatriated within nine months from the export date. However, 

the rules have been relaxed for goods exported by units of SEZs.** The 

goods are exported to a warehouse outside India with the permission of 

the RBI where the full value of exports should be realized within ��een 

months from the date of shipment of goods.¹⁹⁶

External Commercial Borrowings (ECB) are commercial loans raised by 

eligible resident en��es from recognized non-resident en��es and should 

Borrowing or Lending in Foreign Exchange and Rupees
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A nega�ve list has been provided under the framework in rela�on to End 

Users of the ECB proceeds which includes real estate ac�vi�es; investment 

in capital market; equity investment among others.  No person resident ¹⁹⁸

in India is allowed to borrow or lend in foreign exchange from or to a 

person resident in or outside India, except as prescribed under the RBI 

guidelines.  ¹⁹⁹

Ac�uisi�on and Transfer of Immovable Property outside India

No person resident in India is permi�ed to acquire or transfer any 

immovable property situated outside India without a general or special 

permission of the RBI. A person resident outside India is permi�ed to 

acquire immovable property outside India by a foreign ci�zen resident in 

India, gi� or inheritance from an Indian person who acquired the property 

conform to parameters such as minimum maturity, permi�ed and non-

permi�ed end-uses, maximum all-in-cost ceiling, provided under the ECB 

Framework.¹⁹⁷

** The Indian Government enacted the SEZ Act to provide a long-term stable policy 

framework with a minimum regulatory regime. The SEZ Act seeks to consolidate fiscal 

incen�ves and all the relevant provisions available to SEZ developers and the units 

therein. The law provides significant fiscal incen�ves to SEZ units. A SEZ is a specifically 

delineated duty-free area that is deemed a foreign territory for the purposes of trade 

ac�vi�es, customs du�es, and tariffs. The objec�ve of the SEZ is to provide a world-class 

infrastructure in the country to promote FDI and exports. The benefit of exemp�on from 

Minimum Alterna�ve Tax which was available to a unit in respect of any business 

carried on, or services rendered in a Unit or a SEZ Developer has been scrapped. The SEZ 

scheme also allows for the ease of opera�ons through simplified procedures/single 

window clearance and designated courts for no�fied offenses. The offenses may include 

a failure to meet the requirements set out at the �me of seeking approval or to meet 

the net foreign exchange receipts in India criteria, as applicable to units in a SEZ. 

¹⁹⁷ See Master Direc�on - External Commercial Borrowings, Trade Credits and Structured 
�bliga�ons (Updated as on August 08, 2019) available at 
hps://www.rbi.org.in/Scripts/BS_ViewMasDirec�ons.aspx?id=11510 . See also Frequently 
Asked Ques�ons on ECB , available at hps://m.rbi.org.in/Scripts/FAQView.aspx?Id=120 .
¹⁹⁸ See ECB Policy- �a�onali�a�on of End-use Provisions dated July 30, 2019. Available at 
hps://www.rbi.org.in/Scripts/�o�fica�onUser.aspx?Id=11636&Mode=0 , last accessed on 
March 1, 2021.
¹⁹⁹ An authorised dealer may extend credit facili�es to a wholly-owned subsidiary abroad or a 
joint venture abroad of an Indian en�ty, provided at least 51% of its equity is held by the 
Indian en�ty.

¹⁹⁶ Certain exemp�ons are available for trade samples, free samples, and gi�s, subject to a 
prescribed ceiling, goods imported free of cost as on a re-export basis, and goods permied by 
the Development Commissioner of Export Processing Zones, Electronic Hardware Technology 
Parks (EHTPs), So�ware Technology Parks (STPs), or Free Trade Zones (FTZs).
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A simplified Foreign Trade Policy (2015-

2020) was introduced with the aim of 

making the country a bigger player in 

world trade by doubling overseas sales to 

US$ 900 bn by 2019-20. The 2015-2020 

policy has been extended to be in force 

up to September 30th , 2021.  Under ²⁰²

the simplified Policy, five earlier 

schemes  were merged into a single ²⁰³

scheme called the Merchandise Export 

from India Scheme (MEIS). Under the 

MEIS, rewards for export of no�fied goods to no�fied markets is payable as 

a percentage of the realized Free on Board (FOB) value. The debits towards 

Basic Custom Duty in transferable reward duty credit scrips is also allowed 

to be adjusted as duty drawback. 

5.4. FOREIGN TRADE POLICY 

Further, the Service Exports from India Scheme (SEIS) was launched, 

replacing the old Serve from India Scheme. The SEIS is a reward-based 

Government ini�a�ve, which aims to elevate the export of certain no�fied 

services, based on net foreign exchange earned. The reward issued as duty 

credit scrip is freely transferred and used for goods and service tax debits 

for procurement or could be encashed in the open market. 

A self-ra�fica�on scheme is introduced to allow duty-free inputs for export 

produc�on under duty exemp�on scheme with a self-declara�on under 

which, instead of ge�ng a ra�fica�on of the norms commi�ee for inputs to 

be used in the manufacture of export products, exporters will self-cer�fy 

the requirement of duty-free raw materials/inputs, and take authorisa�on 

from DGFT. The Scheme would ini�ally be available to Authorised Economic 

Operators.  
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in accordance with the FEMA provisions, or purchase out of foreign 

exchange held by him in Resident Foreign Currency (RFC) account. The 

immovable property so acquired outside India is transferable by way of gi� 

to a rela�ve or any lineal ascendant or descendant. 

Offshore Banking Unit

A bank branch located in an SEZ is called an Offshore Banking Unit (OBU). It 

may undertake transac�ons with a unit located in an SEZ to the extent that 

the la�er is eligible to enter into or undertake the transac�on, and within 

the condi�ons governing such transac�ons. An offshore banking unit may 

engage only in foreign exchange transac�ons and is subject to the 

condi�ons of the licence issued to it.

Interna�ona� Financia� Service Centre (IFSC) Banking Unit 

An IFSC Banking Unit (IBU) is a banking unit set up in an IFSC  to undertake ²⁰⁰

deriva�ve transac�ons (a�er obtaining requisite RBI approval) including 

other structured banking products. An IBU recognized as a person resident 

outside India can either be a trading member of an exchange or a 

Professional Clearing Member (PCM) of exchange in IFSC for trading in 

interest pertaining to/or clearing and se�lement related to derivate. IBUs are 

required to maintain separate Nostro  accounts with correspondent banks. ²⁰¹

Only foreign banks having a presence in India will be eligible to set up IBUs. 

Specific permission from the home country is required for se�ng up IBU in 

each IFSC. Only one IBU per IFSC is allowed. Several tax incen�ves have been 

provided by the Finance Act, 2021 for reloca�ng foreign funds to IFSCs. 

²⁰⁰ The Gujarat Interna�onal Finance Tec-City (GIFT City) in India is the first no�fied IFSC set up 
under a mul�-service Special Economic zone (SEZ). It offers world class financial services to 
both residents and non-residents in foreign currency.
²⁰¹ Nostro account is an account that a bank holds with a foreign bank in the currency of the 
country where the funds are held.

²⁰² For details see Press Release by the Ministry of Commerce & Industry, Government of India 
dated March 31, 2020. Available at 
hps://pib.gov.in/PressReleasePage.aspx?PRID=1609704#:~:text=The%20Union%20Commerc
e%20and%20Industry,upto%2031st%20March%2C%202020.&text=2020%20has%20been%20e
xtended%20�ll,2021. Last accessed March 1, 2021.
²⁰³ The erstwhile schemes were Focus Product Scheme, Market Linked Focus Product Scheme, 
Focus Market Scheme, Agri. Infrastructure Incen�ve Scrip, ��GUY, now replaced with MEIS.
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The KYC norms/compliance burden had accordingly varied, the least 

burden being on category I investors and maximum burden on category III 

investors.

Foreign Ins�tu�onal Investment and Foreign Por�olio Investment 

The previous framework provided for a risk-based classifica�on of FPIs into 

three categories. Category I investors consisted of heavily regulated en��es 

such as government and government-related investors and were 

considered as low-risk investors. Category II investors were less regulated 

and considered medium-risk investors, and category III investors were least 

regulated and therefore considered as high-risk investors.

Pu�ng an end to regulatory uncertainty regarding non-resident Indians, 

overseas ci��ens of India and resident individuals holding stake in an FPI, 

the Regula�ons expressly permit non-resident Indians or overseas 

ci��ens of India or resident Indian individuals to be cons�tuents of the 

applicant provided they meet condi�ons speci�ed by the SEBI. The 

Regula�ons now provide for FPI registra�on under two categories. 

Category-III has been done away with, while some en��es have been 

moved to category II and few en��es have moved from Category II to 

Category I.

(a) pension funds and university funds;

(b) appropriately regulated en��es such as insurance or reinsurance 

en��es, banks, asset management companies, investment managers, 

In �une 2014, the SEBI no�fied Regula�ons on Foreign Por�olio 

Investments (FPI)  revamping the Foreign Ins�tu�onal Investment (FII) ²⁰⁴

and sub-account structure, merging exis�ng FIIs, sub-accounts and 

Qualified Foreign Investors (QFIs) into one single category, i.e., FPIs. The 

SEBI FPI Regula�ons, 2019  were passed in suppression of the SEBI FPI ²⁰⁵

Regula�ons of 2014, under which an FPI is defined as a person who has 

been registered under Chapter II of the FPI Regula�ons, 2019 and sa�sfies 

the eligibility criteria prescribed under Regula�on 4 of the Regula�ons. 

Category I: The following en��es have been added to Category I:

As per the Regula�ons, FPIs are permi�ed to invest in units of REITs, InvITs 

and Category III AIFs. The investment limit for an FPI or its 'investment 

group'  is 10% of total paid-up equity capital on a fully diluted basis of ²⁰⁶

the company, making the requirement consistent with the regula�ons 

prescribed by the RBI. Upon crossing the 10% investment limit, the FPI or 

its investor group is required to disinvest within five trading days from the 

date of se�lement of the trades. On failure, the investment will be 

considered as a FDI and the FPI or its investor group would not be allowed 

to make further por�olio investment. This is consistent with the 

requirements prescribed by the RBI. The 2019 Regula�ons removed the 

investment advisors, por�olio managers, broker dealers and swap dealers;

(c) en��es from the Financial Ac�on Task Force (FATF) member countries if 

they are appropriately regulated funds, or unregulated funds whose 

investment manager is appropriately regulated and registered as a 

Category I FPI, or university related endowments of such universi�es that 

have been in existence for more than 5 years;

(d) an en�ty (i) whose investment manager is from the FATF member 

country and such an investment manager is a Category I registered FPI; or 

(ii) which is at least seventy-five per cent owned, directly or indirectly by 

another en�ty, eligible for registra�on under (a), (b) and (c) and such an 

eligible en�ty is from a FATF member country (provided that such an 

investment manager or eligible en�ty undertakes the responsibility of all 

the acts of commission or omission of the applicants seeking registra�on 

under this sub-clause). 

Category II: The Regula�ons have classified Category II FPIs as 

appropriately regulated funds or other investors not eligible under 

category I FPIs such as endowments and founda�ons; charitable 

organiza�ons; corporate bodies; family offices; individuals; appropriately 

regulated en��es inves�ng on behalf of their client; and unregulated funds 

in the form of limited partnership and trusts. Further, the Regula�ons 

require that offshore funds floated by Indian mutual funds, seeking to 

invest in securi�es in India, must be registered as FPI.

²⁰⁴ SEBI (Foreign Por�olio Investors) Regula�ons, 2014 dated January 07, 2014.
²⁰⁵ SEBI Circular dated March 15, 2016 incorporated as Regula�on 20 of SEBI FPI Regula�ons, 
2019.

²⁰⁶ Investor group for the purpose of 10% investment limit has been defined as "mul�ple en��es 
registered as foreign por�olio investors and directly or indirectly, having common ownership of 
more than 50% or common control" and is considered as a single investor.
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Customer Due Diligence (CDD)

According to the RBI (Know Your Customer) Direc�ons, 2016, provisions of 

the Preven�on of Money-Laundering Act, 2002 and the Preven�on of 

Money-Laundering (Maintenance of Records) Rules, 2005, Regulated 

En��es (REs) are required to be followed for customer iden�fica�on 

procedures. The revised direc�on is in accordance with the changes carried 

out in the PML Rules.  The provisions of these direc�ons shall apply to ²⁰⁸

every en�ty regulated by the RBI.  In May 2019, amendments were ²⁰⁹

introduced in the KYC Direc�on se�ng out customer iden�fica�on 

procedures to be followed by regulated en��es, in the background of a 

landmark Supreme Court case  to streamline the CDD procedure and ²¹⁰

introduce transparency. In this context, procedures for obtaining 

iden�fica�on informa�on is provided by the RBI. Opening an account of a 

legal person who is not a natural person, the beneficial owner(s) shall be 

iden�fied and Rules to verify his/her iden�ty shall be undertaken keeping 

in view:²¹¹

Ÿ Where the customer or the owner of the controlling interest is a 

company listed on a stock exchange, or is a subsidiary of such a 

company, it is not necessary to iden�fy and verify the iden�ty of any 

shareholder or beneficial owner of such companies.

The concept of Significant Beneficial Ownership (SBO) in India originated as a 

result of the recommenda�ons from the FATF for repor�ng individuals, who 

ul�mately own significant beneficial shareholding in the repor�ng company, 

as a part of measures to combat money laundering and terrorism financing, 

with the introduc�on of specific provisions in the Companies Act, 2013. ²¹⁵

Significant Beneficial Ownership 

Ÿ In cases of trust/nominee or fiduciary accounts whether the customer is 

ac�ng on behalf of another person as trustee/nominee or any other 

intermediary is determined. In such cases, sa�sfactory evidence of the 

iden�ty of the intermediaries, and of the persons on whose behalf they 

are ac�ng, details of the nature of the trust or other arrangements in 

place, shall be obtained.

In terms of monitoring foreign investment, the RBI circular issued on June 

07, 2018, announced the introduc�on of a Single Master Form aimed at 

the integra�on of extant repor�ng structures of various types of foreign 

investment in India. This was a step towards crea�ng a repository of the 

sources of investment, capital instruments used for making investment and 

data or any form of inves�ga�ons by exchange control regulators.  ²¹²

Following this, the system for monitoring the foreign investment limits in 

listed Indian companies shall be implemented and housed at the 

depositories - Na�onal Securi�es Depository Limited (NSDL) and Central 

Depository Services (India) Limited (CDSL). The NSDL maintains a database 

of foreign investments by 3 categories – (i) Foreign Investments by Red Flag 

list; (ii) Foreign Investments by Breach list and (iii) Aggregate Permissible 

Foreign Investment Limits of Listed Indian Companies.  The CDSL ²¹³

maintains a database of foreign investments by 3 categories – (i) Foreign 

Investments by Cau�on list; (ii) Foreign Investments by Breach list and (iii) 

Foreign Investments Limits for Companies with CDSL. ²¹⁴

Monitoring Foreign Investment in India

previous requirement of express declara�ons or undertakings as required 

by the designated depository par�cipant, to reduce the regulatory burden. 

FDI limits in each sector by FPIs were revised effec�ve April 01, 2020.  ²⁰⁷

Foreign Por�olio Investors are permi�ed to purchase units of domes�c 

mutual funds, Category III AIF or offshore funds for which no ob�ec�on has 

been posed, pursuant to the SEBI (Mutual Fund) Regula�ons, 1996 and are 

in turn authorised to invest over 50% in equity instruments, and also to buy 

repatria�on-based REITs and InviTs.
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²⁰⁷ Schedule II of the NDI Rules.
²⁰⁸ No�fied vide Gazee No�fica�on GSR 538 (E) dated June 01, 2017.
²⁰⁹ For details see hps://www.rbi.org.in/Scripts/No�fica�onUser.aspx?Id=10292&Mode=0. Last 
accessed on March 1, 2021.
²¹⁰ Jus�ce K.S. Puaswamy (Retd.) v. Union of India, W.P. (Civil) 494/2012; See also Read more at 
hps://www.rbi.org.in/scripts/FS_No�fica�on.aspx?Id=10292&fn=2&Mode=0. Last accessed on 
March 1, 2021.
²¹¹ Also see, hps://www.rbi.org.in/Scripts/No�fica�onUser.aspx?Id=11261. Last accessed on 
March 1, 2021.

²¹² For details see hps://www.rbi.org.in/Scripts/BS_CircularIndexDisplay.aspx?Id=11297 . Last 
accessed on March 1, 2021. 
²¹³ For details see hps://www.cdslindia.com/About/overview.html last accessed March 1, 2021.
²¹⁴ details see hps://www.cdslindia.com/About/overview.html last accessed March 1, 2021.
²¹⁵ Sec�ons 89(10) and 90, Companies Act, 2013.
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India has a well-established statutory, administra�ve, and judicial 

framework for safeguarding IPR, largely in line with its obliga�ons under 

the Agreement on Trade-Related Intellectual Property Rights and its 

commitment to the World Trade Organisa�on.

India has posi�oned itself as a global Research 

and Development (R&D) centre. With 

Intellectual Property (IP) being a valuable 

business asset in an emerging market, the 

focus has shi�ed to Intellectual Property Rights 

(IPR) protec�on through stricter measures and 

enforcement by the Indian Government and businesses. 

5.5. INTELLECTUAL PROPERTY RIGHTS, 
DATA PRIVACY AND PROTECTION

Patent rights protect workable ideas or crea�ons, usually an industrial 

product, known as inven�ons. Patent can be issued on the product or on 

the process. A patent is a statutory right to prohibit others from 

manufacturing, using, selling, and impor�ng a patented product or process 

for a limited �me period without the consent of the patentee. Such rights 

are conferred in exchange for full disclosure of the inven�on by an inventor.

The law governing grant of patents is laid down in the Patents Act, 1970 

and the Patent Rules 2003. Under the Patents Act, an inven�on is 

patentable if the subject ma�er meets the criteria of being novel; has an 

inven�ve step or is non-obvious and be capable of industrial applica�on.

Foreign applicants can also obtain a patent, however, in case the applicant 

has no registered place of business in India, applica�ons are required to be 

filed through an Indian a�orney or agent.  Once the patent applica�on ²²¹

has been filed, it gets published in the patent office journal.²²²

Patents

Patent rights in India are granted on a first-to-apply principle up to a 

maximum period of 20 years. The Patent applica�on can be made by 

either (i) the inventor or (ii) the assignee or legal representa�ve of the 

inventor, as per the procedure laid down.²²⁰

Civil ac�on against patent infringement (caused by unauthorised copying, 

impor�ng, using, offering for sale or selling any patented inven�on within 

India) can be ini�ated only a�er grant of patent, however, a claim may be 

The regulatory body governing IPR in India is the Controller General of 

Patents, Designs and Trademarks.  Intellectual Property Rights in the form ²¹⁹

of trademarks, patents and copyrights are protected upon registra�on, and 

are enforceable by the courts. In an ac�on against infringement or passing 

off, remedies available generally include obtaining a permanent injunc�on 

against the viola�on of IPR, interim remedies during the pendency of cases 

and accoun�ng for profits generated from their infringement.

Company law requires every SBO of a company to make a declara�on to 

the company specifying the nature of his/her interest and other par�culars. 

A SBO is an individual (ac�ng alone or together with others), who has a 

direct or indirect holding of at least 10% of the shares, or the right to 

receive or par�cipate in not less than 10% of the total distributable 

dividend, or any other distribu�on, in a financial year.  A person exercises ²¹⁶

significant influence or control , is also regarded a significant beneficial ²¹⁷

owner.

Individuals mee�ng the aforesaid criteria are required to disclose their 

interests (including any changes thereto) to the company, by filing a 

declara�on with the company in the format prescribed and within specified 

�melines. The SBO Rules, 2019 are inapplicable to a few categories of 

persons namely investment vehicles such as mutual funds, AIFs, REITs 

registered with and regulated by SEBI, and investment vehicles regulated 

by the RBI, Insurance Regulatory and Development Authority of India or 

Pension Fund Regulatory and Development Authority. ²¹⁸
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²¹⁶ Companies (Significant Beneficial Owners) Amendment Rules, 2019.
²¹⁷ Power to par�cipate, directly or indirectly, in the financial and opera�ng policy
decisions of the repor�ng company but is not control or joint control of those policies'.
²¹⁸ Other relevant Indian regula�ons on beneficial ownership include SEBI Guidelines on 
Iden�fica�on of Beneficial Ownership; RBI KYC Direc�ons, 2016 and the Preven�on of Money-
laundering (Maintenance of Records) Rules, 2005.

²¹⁹ C For details see hp://www.ipindia.nic.in/. Last accessed on March 1, 2021.
²²⁰ For Details see hp://www.ipindia.nic.in/form-and-fees.htm. Last accessed on March 1, 2021.
²²¹ For Details see hp://ipindia.nic.in/ipr/patent/patjurid.htm. Last accessed on March 1, 2021.
²²² For details see 
hp://www.ipindia.nic.in/writereaddata/Portal/Images/pdf/Final_FREQUENTLY_ASKED_QUESTIO
NS_-PATENT.pdf Last accessed on March 1, 2021.
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A Copyright confers a legal right to an author, ar�st, 

creator or originator to make commercial use of 

his/her original work, represented in a tangible form, 

which prevents such work from being copied or 

reproduced without express permission from the 

holder of the copyright. It is granted to the creators of literary, drama�c, 

musical and ar�s�c works and producers of cinematograph films and sound 

recordings. Unlike the case with patents, copyright protects the expressions 

and not the ideas. 

Copyright

The law governing grant and protec�on of copyright is contained in the 

Copyright Act, 1957 and Copyright Rules, 2013. The bundle of rights that a 

copyright confers include the right to prohibit or allow any third party to 

replicate the work, to use the work for a public performance, make copies/ 

recordings of the work, broadcast it and to translate the work into other 

languages. In most cases, the term of copyright in India is the life�me of 

the creator or author and 60 years therea�er.²²³

Under the laws, copyright comes into existence as soon as a work is 

created without the requirement of acquiring copyright through 

registra�on. Unlike the US laws, registra�on does not create or grant any 

new right and is not a requirement for the ini�a�on of an ac�on against 

infringement.²²⁴

India is also a member to the Berne Conven�on for the Protec�on of 

Literary and Ar�s�c �orks and the Universal Copyrights Conven�on, which 

provide for equal treatment in India for any work that is first published in 

any country beyond the territorial boundaries of India, which is a member 

of any of the conven�ons. 

The provisions of the IT Act, create a liability to compensate a person 

affected by wrongful loss or gain caused to it due to negligent 

implementa�on and maintenance of reasonable security prac�ces and 

Data Protecon & Privacy

Any individual claiming to be the proprietor of a used or proposed 

trademark may apply for registra�on in wri�ng. A registered proprietor can 

create, establish and protect the goodwill of his products or services and 

stop other traders from unlawfully using their trademark. Registering a 

trademark bestows on the owner the exclusive rights to use the trademark 

in rela�on to the goods or services in respect of which the mark is 

registered and to indicate so by using the symbol (R) and seek the relief of 

infringement in appropriate courts in the country. The exclusive right is 

however subject to any condi�ons entered on the register such as 

limita�on of area of use etc. Also, where two or more persons have 

registered iden�cal or nearly similar marks due to special circumstances, 

such exclusive right does not operate against each other. 

Trademarks

A trademark is a visual symbol (popularly known as brand name) which is a 

word signature, name, device, label, numerals or colours combined used by 

one undertaking on goods or services or other ar�cles of commerce to 

differen�ate it from other iden�cal goods or services origina�ng from a 

different undertaking. 

Currently, the regulatory mechanism for data protec�on and privacy is 

contained within the Informa�on Technology Act, 2000 (IT Act) and the 

Informa�on Technology (Reasonable Security Prac�ces and Procedures and 

Sensi�ve Personal Data or Informa�on) Rules, 2011 (IT Rules). Further, 

personal data is protected under Ar�cle 21 of the Indian Cons�tu�on which 

guarantees to every ci��en, the Right to Privacy as a fundamental right.²²⁵

The main law governing registra�on of trademarks is contained in the 

Trademarks Act, 1999 and rules made thereunder. Interna�onal 

mul�lateral conven�on and bilateral or regional trea�es enforced by 

decision of the Indian courts, Trademark Office prac�ce reduced in 

Manuals and guidelines also act as relevant sources. 
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made retrospec�vely from the date of publica�on of the patent 

applica�on. 

²²³ For details see hps://copyright.gov.in/frmFAQ.aspx. Last accessed on March 1, 2021.
²²⁴ Entertainment Network v. Super Cassees Industries, 2008 (37) PTC 353 (SC).
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²²³ For details see hps://copyright.gov.in/frmFAQ.aspx. Last accessed on March 1, 2021.
²²⁴ Entertainment Network v. Super Cassees Industries, 2008 (37) PTC 353 (SC).



On 28th September 2020, the President of India gave assent to three 

Labour Codes viz, the Code on Social Security 2020, the Industrial Rela�ons 

Code 2020 and the Occupa�onal Safety, Health and Working Condi�ons 

Code, 2020 which subsumes 29 central laws. By way of unifica�on of 

labour laws, simplifica�on and restructuring of the exis�ng statutes, the 

5.6. LABOUR AND EMPLOYMENT 

LAWS 

Labour and employment laws affect 

establishments in India. This also applies to establishments funded via 

foreign investments. Indian labour laws refers to laws regula�ng labour in 

India. The Cons�tu�on of India gives a series of fundamental rights 

par�cularly equality at work and decent working condi�ons. The present 

Labour Laws date back to the period of Independence .

should con�nue to be stored in India. 

Certain personal data no�fied as 'cri�cal 

personal data' by the government can only 

be processed in India.

Labour Laws is a concurrent subject thus both Centre and States frame 

laws. Presently, there are roughly 40 Central laws and about 100 State laws. 

With the passage of �me and changing working condi�ons, the present 

labour laws have become somewhat obsolete and there was a dire need of 

labour reforms to bring uniformity under various labour laws and halt the 

oppression and mismanagement of working sector. 

A Data Protec�on Authority is being 

established which shall take steps to 

protect interests of individuals, prevent 

misuse of personal data, and ensure 

compliance with the Bill and promote 

awareness about data protec�on. Orders 

of the Authority can be appealed to an 

Appellate Tribunal. Appeals against the 

order of the Tribunal can be filed at the 

Supreme Court.

procedures to protect the informa�on of the person affected. The liability 

is on: 

Ÿ Any person (including an intermediary) who, while providing services 

under the terms of a lawful contract, has secured access to any material 

containing personal informa�on.²²⁷

The Data Protec�on Bill is expected to be applicable to processing of 

personal data that has been collected, disclosed, shared or otherwise 

processed within the territory of India by the government, any Indian 

Company, any ci�zen of India or any person or body of persons 

incorporated in India, and foreign companies dealing with personal data of 

individuals in India. 

Processing of personal data will be subject to existence of a specific clear 

and lawful purpose, with limita�ons on collec�on and storage of such data. 

Mandatory no�ce is required to be given to the individual (data principal) 

and their consent must be obtained for collec�on or processing of personal 

data. Addi�onally, there are restric�ons on transfer of Sensi�ve Personal 

Data outside the territory of India. Such data may be transferred outside 

India for processing if explicit consent is given by the individual, however, it 

Ÿ A body corporate (including a firm, sole proprietorship or other 

associa�on of individuals engaged in commercial or professional 

ac�vi�es) that possesses, deals or handles any sensi�ve personal data 

or informa�on in a computer resource which it owns, controls or 

operates;²²⁶ or 

A revamped cross-sectoral legal framework for data protec�on under a 

single law is in pipeline under Personal Data Protec�on Bill, 2019, that was 

introduced in the Parliament in December 2019. The new law proposes to 

protect 'Personal Data' rela�ng to the iden�ty, characteris�cs trait, 

a�ribute of a natural person and 'Sensi�ve Personal Data' such as financial 

data, health data, official iden�fier, sex life, sexual orienta�on, biometric 

data, gene�c data, transgender status, intersex status, caste or tribe, 

religious or poli�cal beliefs.

PROTECTING 
PERSONAL DATA

THROUGH
LEGISLATION
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²²⁵ K.S. Puaswamy v. Union of India, (2017) 10 SCC 1.
²²⁶ S�c�on ��A, IT Act.
²²⁷ S�c�on 72A, IT Act.
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Government is in the process of significantly allevia�ng the burden on 

employers including foreign investors. These have been complemented 

with various administra�ve and e-governance ini�a�ves taken by the 

Central Government and State Governments to generate employment and 

to facilitate ease of doing business.²²⁸

Land Ac�uisi�on is subject to regula�ons legislated by both Central and 

State Government. The umbrella legisla�on on land ac�uisi�on is the 

Central Act i.e., Right to Fair Compensa�on and Transparency in Land 

Ac�uisi�on, Rehabilita�on and Rese�lement (LARR Act).²²⁹ 

The LARR Act intends to establish a par�cipa�ve, informed and transparent 

process for land ac�uisi�on for industrializa�on, development of essen�al 

infrastructural facili�es and urbanisa�on with the least disturbance to the 

owners of the land and other affected families.

Under the LARR Act, Indian states are free to enact state legisla�on and 

policies on land ac�uisi�on, provided that the provisions on rese�lement 

and rehabilita�on are not less than the Central Act.  State governments ²³⁰

have diluted progressive provisions of the LARR Act through the 

no�fica�on of State Rules. 

On a reply to a Right to Informa�on filed by a Delhi-based non-profit 

organisa�on, the following was revealed:

5.7. LAND ACQUISITION & REAL ESTATE DEVELOPMENT

Ÿ Eight states have passed their own Acts, 

Compulsory s�pula�ons under the LARR Act which pre-condi�ons the 

ac�uisi�on of land include:

Ÿ Two states have neither no�fied their own Rules nor do they have their 

own Act while two states follow the Central Act but use other ways to 

procure land.²³¹

Ÿ Two states use their old Acts, 

Ÿ Fourteen states have no�fied their own Rules as per the LARR Act with 

modifica�ons, 

CONCLUSION 

Ÿ A Social Impact Assessment needs to be conducted to iden�fy affected 

families and also calculate the impact of the ac�uisi�on of land.

While increasing efficiency in the sector, the Act safeguards customer 

interests, addressing the grievances of buyers. The Real Estate Regulatory 

Authority established under the Act is the regulator and adjudicator of 

disputes in rela�on to ma�ers covered under the Act, with an in-built 

appeal mechanism to ensure a speedy redressal. An interplay of corporate 

laws including the Companies Act of 1956 and 2013, the Limited Liability 

Partnership Act, 2008 and the regula�ons laid down by the SEBI for listed 

companies also play a role in the regula�on of various forms of FDI. These 

laws have been detailed in the next chapter. 

The Indian government has considerably liberalised Foreign Direct 

Investment and Foreign Por�olio Investments into India. Addi�onally, India 

has stringent property protec�on laws and a Data Privacy law is expected 

to come into effect soon. India’s labour laws have also been revamped, 

thereby making the country an a�rac�ve des�na�on from an opera�onal 

protec�on of IP and ease of investment perspec�ve. 

Ÿ Consent of 70 per cent of land owners need to be obtained for Public 

Private Partnership project while consent of at least 80 per cent of land 

owners for private projects is needed.

Further, the Real Estate Regula�on � Development Act that came into 

effect in May 2016 ensures the development and sale of plots, apartment 

or buildings, and other real estate projects, in an efficient and transparent 

manner. The Act aims to bolster governance, increase transparency and 

shore up accountability in India's real estate sector.
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²²⁸ For details see hps://labour.gov.in/labour-law-reforms last accessed March 1, 2021
²²⁹ For details see 
hps://www.prsindia.org/uploads/media/Land%20and%20R%20and%20R/LARR%20(2nd%20
A)%20Bill,%202015.pdf last accessed March 1, 2021.

²³⁰ For instance, refer to the amendments passed by Indian States Gujarat, Rajasthan, 
Karnataka and Maharashtra.
²³¹ Down to Earth, “State governments ac�uire land by subver�ng rights and bending the law” 
published on December 12, 2018. Available at 
hps://www.downtoearth.org.in/news/agriculture/-state-govts-ac�uire-land-by-subver�ng-
rights-and-bending-the-law--62463. Last accessed on March 1, 2021.



Government is in the process of significantly allevia�ng the burden on 

employers including foreign investors. These have been complemented 

with various administra�ve and e-governance ini�a�ves taken by the 
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5.7. LAND ACQUISITION & REAL ESTATE DEVELOPMENT
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ac�uisi�on of land include:
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Ÿ Two states use their old Acts, 

Ÿ Fourteen states have no�fied their own Rules as per the LARR Act with 

modifica�ons, 

CONCLUSION 

Ÿ A Social Impact Assessment needs to be conducted to iden�fy affected 

families and also calculate the impact of the ac�uisi�on of land.

While increasing efficiency in the sector, the Act safeguards customer 

interests, addressing the grievances of buyers. The Real Estate Regulatory 

Authority established under the Act is the regulator and adjudicator of 

disputes in rela�on to ma�ers covered under the Act, with an in-built 

appeal mechanism to ensure a speedy redressal. An interplay of corporate 

laws including the Companies Act of 1956 and 2013, the Limited Liability 

Partnership Act, 2008 and the regula�ons laid down by the SEBI for listed 

companies also play a role in the regula�on of various forms of FDI. These 

laws have been detailed in the next chapter. 

The Indian government has considerably liberalised Foreign Direct 

Investment and Foreign Por�olio Investments into India. Addi�onally, India 

has stringent property protec�on laws and a Data Privacy law is expected 

to come into effect soon. India’s labour laws have also been revamped, 

thereby making the country an a�rac�ve des�na�on from an opera�onal 

protec�on of IP and ease of investment perspec�ve. 

Ÿ Consent of 70 per cent of land owners need to be obtained for Public 

Private Partnership project while consent of at least 80 per cent of land 

owners for private projects is needed.

Further, the Real Estate Regula�on � Development Act that came into 

effect in May 2016 ensures the development and sale of plots, apartment 

or buildings, and other real estate projects, in an efficient and transparent 

manner. The Act aims to bolster governance, increase transparency and 

shore up accountability in India's real estate sector.
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²²⁸ For details see hps://labour.gov.in/labour-law-reforms last accessed March 1, 2021
²²⁹ For details see 
hps://www.prsindia.org/uploads/media/Land%20and%20R%20and%20R/LARR%20(2nd%20
A)%20Bill,%202015.pdf last accessed March 1, 2021.

²³⁰ For instance, refer to the amendments passed by Indian States Gujarat, Rajasthan, 
Karnataka and Maharashtra.
²³¹ Down to Earth, “State governments ac�uire land by subver�ng rights and bending the law” 
published on December 12, 2018. Available at 
hps://www.downtoearth.org.in/news/agriculture/-state-govts-ac�uire-land-by-subver�ng-
rights-and-bending-the-law--62463. Last accessed on March 1, 2021.
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This chapter provides an overview of different legal 

op�ons for se�ng up opera�ons in India, including 

industrial licensing, entry op�ons for foreign 

investors, investment vehicles and regulatory 

framework, companies' governance structure, and 

other forms of business in India.
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Industries under compulsory licensing

Ÿ Industrial explosives 

Ÿ Hazardous chemicals

Ÿ Defence aerospace and warships

These industries require compulsory licensing because of environmental, 

safety, and strategic considera�ons.

The Government has reserved certain 

items for exclusive manufacture in the 

small-scale sector. Currently, 93 items 

have been reserved for the small-scale 

sector, including, Food and allied 

industries (5); Paper products (18); 

Plas�c products (11); Injec�on 

Moulding Thermo-Plas�c Product (1); 

Chemicals and chemical products (6); 

Natural essen�al oils (2); Organic chemicals, drugs, and drug intermediates 

(11); Other chemicals and chemical products (12); Mechanical engineering, 

excluding transport equipment (6); Electrical machines, appliances, and 

apparatus (17); Electronic equipment and components (1) and Sta�onery 

items (3). Small units employing less than 50 workers, or less than 100 

workers are not required to obtain any license.²³³ 

Further, industrial or arms license is not required for the manufacturer of 

any parts or accessories in the defence sector – unless they are specifically 

listed for procuring licenses from the DPIIT. ²³⁴ Since May 2017, DPIIT is the 

licensing authority for defence aircra�, warships, body armor, and 

specialized military training equipment. It has the authority to process and 

grant licenses for the manufacturing of defence equipment.²³⁵

Ÿ Tobacco items

Businesses planning to establish industries to produce any of the following 

items in India must obtain a compulsory license: 

6.1. INDUSTRIAL LICENSING

Ÿ Industrial undertakings a�rac�ng loca�on 

restric�ons. 

Industrial licenses are regulated by the Industries (Development & 

Regula�on) Act (IDRA), 1951. They are approved by the Secretarial of 

Industrial Assistance (SIA) (under Department for Promo�on of Industry 

and Internal Trade (DPIIT) on the recommenda�on of the licensing 

commi�ee. The provisions restrict a licensed industrial undertaking from 

manufacturing a new ar�cle unless the license has been renewed or a new 

license has been obtained to include the new ar�cle. DPIIT G2B Portal acts 

as the single window portal to obtain clearance from various governments 

and government agencies and obtain industrial licences. ²³²

Ÿ Industries under compulsory licensing; and,

Over the years, licensing requirements have been 

progressively reduced. Presently, industries that 

require industrial licensing for manufacturing in India 

include:

PROMOTING THE 
SMALL SCALE SECTOR

²³² For details see h�ps://services.dipp.gov.in/lms/ . Last accessed on January 05, 2021.

²³³ For details see h�ps://www.invesndia.gov.in/se�ng-up-business-in-india, last accessed on 
March 1, 2021.
²³⁴ DPIIT Press Note no. 2 (2019 Series) dated September 11, 2019. Available at 
h�ps://dipp.gov.in/sites/default/files/Press_Note_2_12092019.pdf , last accessed on March 1, 2021.
²³⁵ Sectoral details on FDI is discussed in infra Chapter 5.
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²³⁶ For latest updates and details see Press Release dated September 14, 2020 available at 
h�ps�//pib.�ov.in/PressReleseDetailm.aspx?PRID=1654092 . Last accessed on March 1, 2021.

The loca�on of industrial units is subject to appropriate local zoning, land 

use regula�ons, and environmental regula�ons to maintain ecological 

discipline. 

The 'Strategic Partnership (SP)' Model was also no��ed in May 2017, 

envisaging establishment of long-term strategic partnerships with Indian 

en��es through a transparent and compe��ve process, and partner with 

global Original Equipment Manufacturers (OEMs). This is intended to 

enable technology transfers while se�ng up domes�c manufacturing 

infrastructure and supply chains.²³⁶

Industrial underta�in�s a�racn� locaon restricons

Under the IDRA, loca�on restric�ons are in place for industrial 

undertakings located within 25 kilometers of the periphery of ci�es having 

a popula�on of at least one million. Such undertakings must obtain an 

industrial license from the federal government. This loca�on restric�on 

does not apply in the following cases:

Ÿ Industries manufacturing electronics, computer so�ware and prin�ng, 

or any other industry that may be classi�ed as a 'non-pollu�ng 

industry'; or

Ÿ Industries located in an area designated as an 'industrial area' before 

July 25, 1991.

6.2. ENTRY OPTIONS FOR FOREIGN INVESTORS

A foreign company that wants to set up business opera�ons in 

India has the following op�ons�

A. A foreign company may operate as an incorporated enty or through 

unincorporated enes such as (a) a liaison office (LO) or representa�ve 

office (RO); or (b) a project office or a branch office (BO). Such offices can only 

undertake ac�vi�es permi�ed in accordance with their Reserve Bank of India 

(RBI) approval. FEMA Regula�ons provide guidance and lay down certain 

condi�ons for establishment of an LO or BO or a project office or any other 

place of business by a foreign company in India.²³⁷ A foreign company can also 

establish its place of business in India by filing eForm FC-1, details of which are 

also available on the MCA website.²³⁸ Profits earned by the BO are freely 

remi�able from India, subject to payment of applicable taxes.²³⁹

B. An NRI²⁴⁰ or a Person of Indian Origin (PIO)²⁴¹ resident outside India may 

invest by way of capital contribuon in a partnership or proprietorship (not 

carrying on prohibited ac�vi�es in India).²⁴² NRIs and PIOs may invest with 

capital repatria�on rights only with prior RBI approval. Persons resident 

outside India other than an NRI or PIO are not permi�ed to make any 

investment by way of contribu�on to the capital of a proprietorship, 

partnership, or any associa�on of persons in India without  RBI's permission.

²³⁷ Foreign Exchange Management (Establishment in India of a branch office or a liaison office or a project 
office or any other place of business) Regulaons, 2016 (Amended up to January 21, 2019) available at 
h�ps://www.rbi.org.in/Scripts/NoficaonUser.aspx?Id=10327&Mode=0. Last accessed on March 1, 2021.
²³⁸ h�p://www.mca.gov.in/MinistryV2/incorporaon_company.html. Last accessed on March 1, 2021.
²³⁹ For details see RBI Master CIrcular on Foreign Investment in India 
h�ps://www.rbi.org.in/scripts/NoficaonUser.aspx?Mode=0&Id=3630. Last accessed on March 1, 2021.
²⁴⁰ An NRI is a person resident outside India who is a cizen of India or is a person of Indian origin.
²⁴¹ A “person of Indian origin” is a cizen of any country other than Bangladesh or Pakistan, if (1) he held an 
Indian passport at any me; (2) he, either of his parents, or any of his grandparents was a cizen of India by 
virtue of the Indian Constuon or the Cizenship Act, 1955 (57 of 1955); or (3) the person is a spouse of an 
Indian cizen or a person referred to in (1) or (2).
²⁴² Foreign Exchange Management (Investment in Firm or Proprietary concern in India) Regulaons, 2000 
nofied by the Reserve Bank of India through Noficaon No. FEMA.24/2000-RB dated May 03, 2000, 
available at h�ps://www.rbi.org.in/Scripts/NoficaonUser.aspx?Id=1439&Mode=0. Last accessed on 
March 1, 2021.
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C. Incorporang a company under the Indian Companies Act, 2013 either as 

a JV or a wholly-owned subsidiary. For registra�on and incorpora�on, an 

applica�on has to be filed with the Registrar of Companies (ROC) online. A 

step-by-step guide is available on the MCA website.²⁴³ Once a company has 

been duly registered and incorporated as an Indian company, it is subject to 

Indian laws and regula�ons as applicable to other domes�c Indian 

companies. The foreign company can set up a wholly-owned subsidiary 

where 100% FDI is permi�ed under the FDI policy. Further, foreign equity in 

such an Indian company can be up to 100 percent, subject to sectoral capital 

limits under the FDI policy.²⁴⁴ This is governed by the applicable FEMA 

Regula�ons issued by the RBI and amended from �me to �me.²⁴⁵

D. Incorporang a limited liability partnership (LLP) under the LLP Act, 2008. 

A simple step-by-step guide for star�ng an Indian LLP is available on the MCA 

website.²⁴⁶ With respect to Foreign Direct Investment (FDI) in an LLP, it is 

permi�ed subject to certain condi�ons prescribed by the RBI in the FDI-LLP 

Scheme. ²⁴⁷

E. Business Trusts: A Business Trust is an Investment Vehicle that is 

formed as a trust to form a common pool of investment assets 

controlled by the sponsors and managers/investment managers, 

with the general exclusion of others. Where sponsors and 

managers/investment managers of the trust are individuals, the 

investment by such trusts will be treated as domes�c only if such 

sponsors and managers/investment managers are resident Indian 

ci��ens. The extent of foreign investment in the corpus of the trust 

does not determine whether it is foreign or domes�c. Business trusts 

are regulated by capital markets regulator, SEBI. Investment vehicles 

namely REITs, InvITs (Infrastructure Investment Trust) (including 

private unlisted InvITs) registered with SEBI qualify as Business 

Trusts.²⁴⁸ NRIs and Foreign Por�olio Investors (FPIs) are permi�ed to 

invest in units of Investment Vehicles namely REITs, InvITs and 

Alterna�ve Investment Funds (AIFs) under automa�c route.²⁴⁹

²⁴⁸ See Finance Act, 2020, to take effect from April 01, 2020.
²⁴⁹ See NDI Rules, 2019 referred to infra Chapter 5. See also RBI Noficaon No. RBI/ 2015-
16/377 A.P. (DIR Series) Circular No. 63, dated April 01, 2016.
²⁵⁰ See infra Chapter 8.

²⁴³ For details see h�p�//www.mca.gov.in/MinistryV2/incorporaon_company.html . Last 
accessed on March 1, 2021.
²⁴⁴ Details of the FDI policy, sectoral equity caps and procedures can be obtained from the 
website of the DIPP available at h�ps�//dipp.gov.in/policies-rules-and-acts/press-notes-fdi-
circular. Last accessed on March 1, 2021. See also infra Chapter 5.
²⁴⁵ Foreign Exchange Management (Transfer or issue of security by a person resident outside 
India) Regulaons, 2000 nofied in Noficaon No. FEMA 20 /2000-RB dated May 03, 2000 
available at h�ps�//www.rbi.org.in/Scripts/BS_FemaNoficaons.aspx?Id=174. Last accessed 
on March 1, 2021.
¹²⁴⁶ Available at h�p�//www.mca.gov.in/MinistryV2/incorporaon.html . Last accessed on 
March 1, 2021.
¹²⁴⁷ Available at h�ps�//dipp.gov.in/sites/default/files/FDI-PolicyCircular-2020-
29October2020.pdf. Last accessed on March 1, 2021.
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6.3. INVESTMENT VEHICLES AND REGULATORY FRAMEWORK 

Investment Vehicles in India are mostly set up as non-charitable business 

trusts under the Indian Trust Act's provisions, 1882 and are required to be 

registered with SEBI. They operate within the regulatory framework laid 

down by SEBI and can avail certain tax exemp�ons or benefits subject to 

restric�ons.²⁵⁰
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6.3. INVESTMENT VEHICLES AND REGULATORY FRAMEWORK 

Investment Vehicles in India are mostly set up as non-charitable business 

trusts under the Indian Trust Act's provisions, 1882 and are required to be 

registered with SEBI. They operate within the regulatory framework laid 

down by SEBI and can avail certain tax exemp�ons or benefits subject to 

restric�ons.²⁵⁰
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REIT was one of the nine prohibited sectors in RBI's list wherein FDI was 

not permied. In order to open a new fund avenue, the GOI in May 2014 

allowed foreign investors to parcipate in REIT. 

i. Real Estate Investment Trusts 

A REIT is set up as a trust and not any other form of en�ty (e.g. a company 

or LLP). Minimum of 80% of the value of the assets of a REIT should be in 

completed revenue genera�ng (rent and/or income-genera�ng real estate) 

proper�es with a lock-in period of three years from the purchase date.       

A maximum of 20% of the total value of REITs can be from: (i) under-

construc�on proper�es with a lock-in period of three years a�er 

comple�on and, completed but non-rent genera�ng proper�es; (ii) listed 

or unlisted debt of real estate companies; (iii) mortgage-backed securi�es; 

(iv) listed and unlisted²⁵² equity companies in India genera�ng at least 75% 

of their income from real estate ac�vi�es; (v) government securi�es (vi) 

unu�li�ed floor space index (FSI) and transferable development rights (TDR) 

with respect to exis�ng investments; or (vii) cash or money market 

instruments.

Inves�ng in vacant land, mortgages (other than mortgage backed 

securi�es) or agricultural land is not permi�ed under REITS. Minimum of 

51% of the revenue should be from rental, leasing and le�ng out of assets, 

or incidental revenue. Investment in other REIT or lending is not permi�ed 

Real Estate Investment Trusts (REITs) are an alterna�ve investment vehicle 

for inves�ng in real-estate sector as a business trust through which 

investors can invest money in a pool of real estate assets using a Special 

Purpose Vehicle (SPV). The real estate pool of assets provides rental 

income and are managed by the SPV. REIT is a pass-through en�ty, which 

allows tax exemp�on on certain sources of income in the hands of both 

REIT and the investors. REITs are mandatorily required to be registered with 

the SEBI and listed with an Indian stock exchange.²⁵¹

InvITs are ins�tu�ons that facilitate investments into the infrastructure 

sector by aggrega�ng small sums of money from mul�ple number of 

individual investors for inves�ng in infrastructure, so as to return the gains 

of such investment (a�er deduc�ng expenditures) to unit holders of InvITs, 

the investors. InvITs are mandatorily required to be registered with the SEBI. 

InvITs are set up by a group of sponsors with a consolidated net worth or 

net tangible asset must be of at least INR 1 billion each, with the Sponsor 

having at least five years' experience in infrastructure development or fund 

management in the infrastructure sector or advisory or development 

ac�vi�es in the infrastructure sector. Track record of at least two 

completed projects is compulsory in the case of a developer sponsor. InvIT 

should also comprise of a SEBI registered Trustee, not related to the 

Sponsor or manager. 

In order to meet addi�onal capital requirements in the infrastructure 

sector, SEBI introduced the Infrastructure Investment Trusts (InvIT) 

Regula�ons for infrastructure projects on September 26, 2014. 

ii. Infrastructure Investment Trusts 

REIT is set up by a Sponsor or a group of Sponsors with a consolidated net 

worth of at least INR 100 crore (US$ 15.58 million), with each sponsors' net 

worth being at least INR 20 crore (US$ 3.12 million). Sponsor or its 

associates must have experience of at least five years in real estate 

development or real estate fund management. In case the Sponsor is a real 

estate developer, the track record of at least two completed projects is 

required. REIT also has a 'manager', usually a corporate or company having 

a net worth of at least INR 10 crore (US$ 1.56 million). The 'manager' or its 

associates should hold experience of at least five years in fund 

management or advisory or management of property in the real estate 

sector or real estate development. At least two key personnel should have 

minimum experience of five years. REIT requires a SEBI registered 'trustee' 

who should not be related to the Sponsor or manager.

under the regula�ons. Unit holder's approval must be obtained for disposal 

of a REIT's assets or interest in the SPV if it is more than 10% of the value of 

the assets in a financial year. 

²⁵¹ SEBI (Real Estate Investment Trusts) Regulaons, 2014 [last ammended on March 02, 2020] 
available at h�ps�//www.sebi.gov.in/legal/regulaons/mar-2020/sebi-real-estate-investment-
trusts-regulaons-2014-last-amended-on-march-02-2020-_38449.html. Last accessed on 
March 1, 2021.
²⁵² Inserted by the Securies and Exchange Board of India (Real Estate Investment Trusts) 
(Amendment) Regulaons, 2018, w.e.f. April 10, 2018.
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A mutual fund is established by a sponsor, and comprises of trustees, Asset 

Management Company (AMC) and a custodian. Mutual Funds are governed 

iii. Mutual Funds

SEBI has done away with the mandatory lis�ng requirement for InvITs and 

REITs²⁵³ to confer privately placed unlisted InvITs and REITs with the same 

status as listed ones with regard to tax treatment effec�ve April 01, 

2021.²⁵⁴ Further, leverage limits (aggregate consolidated borrowings and 

deferred payments of any InvIT, its holding company and SPVs) were 

capped at a maximum of 49% of the value of the InvIT assets. Accep�ng 

stakeholder recommenda�ons, SEBI has increased the leverage limits from 

49% to 70% of the value of the InvIT assets subject to condi�ons, effec�ve 

from April 22, 2019.²⁵⁵

InvIT is mandatorily required to be set up as a trust only and not in any 

other form of en�ty (e.g. a company or LLP). Minimum 80% of the value of 

an InvIT to be in completed and revenue-genera�ng infrastructure projects. 

Maximum of 20% of the total value of InvITs can be from under-

construc�on infrastructure projects; directly or through an SPV, listed or 

unlisted debt of the companies in the infrastructure sector, equity of listed 

companies in India genera�ng at least 80% of their income from the 

infrastructure sector, government securi�es, money market instruments, 

liquid mutual funds or cash equivalents.

Investment manager shall appoint majority of the board members. 

Investment in other InvITs or lending is not permi�ed (lending to Holding 

Company/SPV permi�ed). An InvIT is to hold the infrastructure assets 

(directly or through a Holding Company/SPV) for at least three years.

A mutual fund means a fund established in the form of trust to raise 

monies through the sale of units to the public or a secon of the public 

under one or more schemes for invesng in securies including money 

market instruments or gold or gold-related instruments or real estate 

assets. ²⁵⁶

by the SEBI (Mutual Fund) Regula�ons, 199� which prescribes eligibility 

criteria for gran�ng registra�on to the fund.²⁵⁷

Ÿ At least two thirds of the trustees or the directors should be 

independent not associated with the Sponsor in any way. Also, 50% of 

the directors of AMC must be independent. 

Ÿ The AMC must be incorporated with the concerned Registrar of 

Companies and must have a net worth of not less than INR 100 

million.²⁵⁸

Few such condi�ons include�

Ÿ The Sponsor has contributed or contributes atleast 40% to the net worth 

of the asset management company.

Earlier, the Non-debt Instrument (NDI) Rules had classified Mutual funds 

under the meaning of 'investment vehicles'²⁶² making all FDI caps 

applicable on mutual funds in which foreign shareholding was more than 

50%. The immediate implica�on of this provision was that all investments 

made by such mutual funds would need to be restructured to avoid 

breaching the sectoral FDI cap. 

Ÿ Elaborate dues are entrusted with the Trustees under SEBI Regulaons, 

which include reviewing all transacons carried out between the mutual 

funds, asset management company and its associates;²⁵⁹ prior approval 

of all schemes being launched by the AMC;²⁶⁰ review of all the 

transacons of the AMC on a quarterly basis and make half-yearly 

disclosures to SEBI.²⁶¹

Ÿ The Sponsor should have a sound, track record, i.e., he should be 

carrying on business in financial services for a period of not less than 

five years, and the net worth must be posive in all the immediately 

preceding five years etc.

Mutual Funds may be owned both domescally as well as by foreign 

investors with more than 50% shareholding in a domes�c fund. All mutual 

funds are required to be registered with SEBI before they launch any scheme.

²⁵³ SEBI Noficaon No.SEBI/LAD-NRO/GN/2019/10 dated April 21, 2019.
²⁵⁴ Finance Act, 2020. See infra Chapter 7. 
²⁵⁵ SEBI (InvITs) (Amendment) Regulaons, 2019. 
²⁵⁶ Regulaon 2(q), SEBI (Mutual Fund) Regulaons, 1996.

²⁵⁷ Regulaon 7, SEBI (Mutual Fund) Regulaons, 1996.
²⁵⁸ Regulaon 21 (1)(f), SEBI (Mutual Fund) Regulaons, 1996.
²⁵⁹ Regulaon 18, SEBI (Mutual Fund) Regulaons, 1996.
²⁶⁰ Regulaon 28, SEBI (Mutual Fund) Regulaons, 1996.
²⁶¹ Regulaon 59, SEBI (Mutual Fund) Regulaons, 1996.
²⁶² Rule 2(ae), NDI Rules.
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Ÿ Employee welfare trusts or gratuity trusts set up for the benefit of 

employees such as Employees Provident Fund that are set up under and 

regulated by respec�ve statutes;²⁶⁴

Alternave Investment Fund (AIF) is a privately pooled investment 

vehicle that collects funds from Indian or foreign investors, for invesng it 

in accordance with a defined investment policy.²⁶³

For instance, if a company is allowed 74% foreign shareholding under NDI 

rules, any investment in it by an Indian mutual fund with more than 50% 

foreign shareholding would have been considered part of the 74% cap. In a 

major development, this defini�on was amended to remove such mutual 

funds from the category of foreign investors, relieving funds from the 

applicability FDI sectoral caps, caps on downstream investment. 

iv. Alternave Investment Fund (AIFs)

AIF excludes funds covered under the SEBI (Mutual Funds) Regula�ons, 

1���, SEBI (Collec�ve Investment Schemes) Regula�ons, 1��� to regulate 

fund management ac�vi�es. An AIF under the SEBI (AIFs) Regula�ons, 2012 

can be established or incorporated in the form of a trust or a company or 

an LLP or a body corporate. 

Ÿ Family trusts set up for the benefit of 'rela�ves'; 

There are some categories that do not fall within the definion of AIF and 

are exempted from registraon with SEBI, these include:

Ÿ 'Holding companies' within the meaning defined in sec�on 2 (4�) of 

Companies Act, 2013. 

Ÿ Other special purpose vehicles not established by fund managers, 

including securi��a�on trusts, regulated under a specific regulatory 

framework; and

Ÿ Funds managed by securi��a�on company or reconstruc�on company 

which is registered with the RBI under Securi��a�on and 

Reconstruc�on of Financial Assets and Enforcement of Security Interest 

Act, 2002.

²⁶³ See Frequently Answered Quesons issued by SEBI, available at 
h�ps�//www.sebi.gov.in/sebi_data/a�achdocs/1471519155273.pdf . Last accessed on 
March 1, 2021.
²⁶⁴ See Employees Provident Funds & Miscellaneous Provisions Act, 1952; Employees Provident 
Funds Scheme 1952.

The aforesaid investment vehicles can a�ract FDI from FPIs, NRIs as well as 

person resident outside India.²⁶⁶ An Investment Vehicle should be 

controlled by the sponsors and managers/investment managers, with the 

general exclusion of others. In case the sponsors and managers/investment 

managers of the AIF are individuals, the investment by such AIF will be 

treated as domes�c only if sponsors and managers/investment managers 

are resident Indian ci��ens. The sponsors of AIFs and Business Trusts are 

also required to obtain a cer�ficate of registra�on from SEBI.²⁶⁷ The extent 

of foreign investment in the corpus of AIF does not determine whether it is 

foreign or domes�c. 

v. Pooled Investment Vehicle

Effecve April 01, 2021, a new concept of 'pooled investment vehicle' has 

been introduced, to be regulated by SEBI that includes a fund established 

in India in the form of a trust or otherwise (such as MFs, AIFs) or any 

other SEBI regulated fund, which raises or collects monies from investors 

Se�ng �p Opera�ons in India | 13�

²⁶⁵ Regulaons 3(4)(b) of SEBI (AIF) Regulaons, 2012. 
²⁶⁶ Refer infra Chapter 5.
²⁶⁷ Finance Act, 2021.

CATEGORY III: These involve diverse or complex trading strategies and may 

employ leverage through investment in listed or unlisted deriva�ves. Various 

types of funds such as hedge funds, funds that trade to make short term 

returns, funds, which are open-ended, and no specific incen�ves or 

concessions are given by the Government are included in this category.

CATEGORY I: Invest in early-stage 

ventures or start-ups or social 

ventures or SMEs or infrastructure 

or other sectors or areas which the 

Government consider as socially       

or economically desirable and shall 

include venture capital funds, SME 

Funds, social venture funds, 

infrastructure funds and such other 

AIFs as may be specified.

CATEGORY II: These AIF's do not fall 

in Category I and III and are the one's 

which do not undertake leverage or 

borrowing other than to meet day-

to-day opera�onal requirements and 

as permi�ed in the regula�ons.²⁶⁵ 

Examples include real estate funds, 

private equity funds (PE funds), 

funds for distressed assets, etc.

AIF's are classified into three categories, which include the following:
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The �securi�es� in this rela�on include debt securi�es and such other 

marketable securi�es as well as the units issued by pooled investment 

vehicles.

Ÿ A Pooled Investment Vehicle is eligible to borrow and issue debt 

securi�es.

for further investment.²⁶⁸ 

Special provisions governing pooled investment vehicles include:²⁶⁹

vi. Foreign Venture Capital Investor (FCVI)

Registered FVCIs gain the benefit of free entry and exit pricing and are not 

bound by the pricing restric�ons applicable to the FDI investment route. 

Under the SEBI (Issue of Capital and Disclosure Requirements) Regula�ons, 

2009 (ICDR Regula�ons) the en�re pre-issue share capital of a company 

announcing an IPO is locked for a period of one year from the date of 

allotment. FVCIs are exempted from pricing norms and post IPO lock-in 

Ÿ In case of default, the new norms empower lenders to recover the 

defaulted amount by ini�a�ng proceedings against the trustee ac�ng on 

behalf of the pooled investment vehicle. However, the proceedings would 

be against the trust assets without the personal liability of the trustees. 

Foreign investors registered with SEBI as an FVCI are allowed to invest in 

Indian companies. Since 2015, FVCIs have also 

been allowed to invest in Core Investment 

Companies (CICs) in the infrastructure sector, 

Asset Finance Companies (AFCs) and 

Infrastructure Finance Companies (IFCs).²⁷⁰ FCVI 

requires registra�on and approval from SEBI and 

RBI. While gran�ng approval to an FVCI, certain 

restric�ons and condi�ons may be imposed 

including, a restric�on on the scope of 

investments that can be made by the FVCI. 

Ÿ It is permi�ed to provide security interest to lenders.

requirements provided that they comply with pre-lis�ng holding period of 

at least one year.

A sovereign wealth fund (SWF) is a State-owned investment fund or 

enty which invests in either the Government's fiscal surplus funds such 

as foreign currency reserves or revenues resulng from trading crude oil 

and commodies into financial instruments, infrastructure and real estate 

etc. India's first SWF, Na�onal Investment and Infrastructure Fund Limited 

(NIIFL) was cons�tuted as a collabora�ve investment pla�orm for 

interna�onal and Indian investors, anchored by the Government of India.²⁷¹ 

Since 2016, India-based fund managers were allowed to manage 

foreigners' por�olio holdings in the country, where previously such assets 

had to be managed outside India.²⁷² Further, in a welcome move 

introduced in February 2020 through Union Budget,²⁷³ income (which may 

be in the nature of dividend, interest and capital gains arising from 

investments) of Sovereign Wealth Funds and Pension Funds in specified 

infrastructure ac�vi�es have been granted exemp�on from income tax, 

subject to a condi�on that the investments are made a�er April 01, 2020 

and before March 31, 2024 and held for a period of three years. This 

includes investments made in units of InvITs, debt or shares of companies 

engaged in specified infrastructure ac�vi�es and units of Category I and 

Category II AIFs, who have invested 100% of their funds in companies 

engaged in infrastructure ac�vi�es.²⁷⁴

6.4. GOVERNANCE OF COMPANIES - CORPORATE LAW

A Company denotes a voluntary associa�on of persons who contribute 

money or its worth for common stock to carry on some business and share 

vii. Investment by Sovereign Wealth Funds and Pension Funds

The Companies Act, 2013, is an Act of the Parliament which 

regulates incorporaon of a company, responsibilies of a 

company, directors, and dissoluon of a company, and replaces 

the erstwhile Companies Act, 1956.

²⁶⁸ See Finance Act, 2021, provided inseron of clause (da) to Secon 2 of the Securies Contact 
Regulaon Act, 1956.
²⁶⁹ Secon 30B of the Securies Contact Regulaon Act, 1956.
²⁷⁰ SEBI (Foreign Venture Capital Investors) (Amendment) Regulaons, 2014, w.e.f. December 
30, 2014.

²⁷¹ Union Budget for F.Y. 2015-16.
 ²⁷²Finance Act, 2015.

²⁷³ Finance Act, 2020.
²⁷⁴ Finance Act, 2020.
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²⁷⁷ Secon 2(22), Companies Act 2013.
²⁷⁸ Secon 2(21), Companies Act 2013.

²⁷⁵ For instance, see secons 178 & 179, Income Tax Act, 1961.
²⁷⁶ Secon 180, Companies Act, 2013.

the profits, therefrom.

A company is an ar�ficial �uridical person, having a separate legal iden�ty 

with perpetual succession and a common seal. Unlike unlimited 

partnerships, members/subscribers of a company have limited liability, i.e. 

they are liable to contribute towards payment of the company's debts only 

to a limited extent. Nevertheless, in situa�ons where the statute 

provides or in excep�onal circumstances courts have li�ed the corporate ²⁷⁵ 

veil to hold members responsible for paying the debts.

Different categories of company structure are as follows:

i. Private Company

A private company has a minimum of two members and a maximum of 

two hundred members, with no minimum paid up capital requirement.  

Its disnct features are:

Ÿ Restric�on on the right to transfer shares.

Ÿ Limita�on on the number of members to two hundred.

Ÿ Prohibi�on on invi�ng the public to subscribe to shares or debentures.

Ÿ Prohibi�on on invi�ng or accep�ng deposits from persons other than 

specified persons.

ii. Public Company

Public companies are required to have a minimum of seven members. A 

private company that is a subsidiary of a public company is also deemed 

to be a public company even where such subsidiary company connues 

to be a private company by virtue of its by-laws. 

Certain powers of the Board of Directors of a private company, including 

include selling, leasing or otherwise disposing of the whole or substan�ally 

the whole of the company's undertaking, borrowing money in excess of the 

aggregate of its paid-up share capital and free reserves, is restricted unless 

extended by a special resolu�on.²⁷⁶
v. Not-for-Profit Company

Companies Act, 2013 introduced the concept of One Person Company 

(OPC), established with a single shareholder. It may have one director 

while a private company mandatorily must have a minimum of two 

shareholders and two directors. Only an Indian ci��en can incorporate as 

an OPC are exempted from several company law provisions that otherwise 

apply to private companies. 

A not-for-profit company is a company incorporated not to earn profits, 

but to promote a useful social purpose. These associa�ons are registered 

iii. Companies Limited by Shares or by Guarantee

A company limited by shares is one where the liability of its members is 

limited to the extent of the unpaid amount, if any, on the shares 

respecvely held by the members.²⁷⁷ A company limited by guarantee is 

one where the liability of its members is limited to the extent of the 

amount which the members have respec�vely undertaken to contribute to 

the assets of the company in the event of its winding up.²⁷⁸

iv. One Person Company
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²⁷⁷ Secon 2(22), Companies Act 2013.
²⁷⁸ Secon 2(21), Companies Act 2013.

²⁷⁵ For instance, see secons 178 & 179, Income Tax Act, 1961.
²⁷⁶ Secon 180, Companies Act, 2013.
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A company will be deemed to be the subsidiary of another if the other 

company either:

Ÿ Controls more than one-half of the total share capital either on its own 

or together with one or more subsidiary companies.

Ÿ Controls the composi�on of its board of directors, or

vi. Holding and Subsidiary Companies

Under the Companies Act, 2013, simplified procedure has been prescribed 

for mergers and amalgama�ons of certain class of companies such as 

holding and subsidiary, and small companies.²⁸²

According to the company law, a company controlled by another company 

is called a subsidiary company and the controlling company is called a 

holding company. Thus “control” is used as the benchmark in company law 

to determine holding company status. The control can be through control 

of management or through ownership of shares. 

as limited liability companies on receipt of a license from the government, 

which is granted on fulfilment of prescribed condi�ons.²⁷⁹ In India, certain 

forms of ac�vi�es of not-for-profit en��es are considered as for being “for 

charitable/religious purposes”,²⁸⁰ to which income tax exemp�ons are 

allowed, however such provisions are restric�ve.²⁸¹  

There is a restric�on on a holding company against owning more than two 

layers of subsidiary companies. While compu�ng the number of layers, one 

layer consis�ng of one or more wholly owned subsidiary shall not be taken 

into account. This restric�on does not apply to acquisi�on of number of 

layers of subsidiaries overseas. The specified exempted category of 

companies (on which the restric�on does not apply) comprises of banking 

companies, non-banking financial companies, insurance companies and 

Government companies.

²⁷⁹ As per Secon 8(1) of Companies Act 2013, where the limited company a) has in its objects 
the promoon of commerce, art, science, sports, educaon, research, social welfare, religion, 
charity, protecon of environment or any such other object; b) intends to apply its profits, if 
any, or other income in promong its objects; c) intends to prohibit the payment of any 
dividend to its members, the Central Government may issue a license as Secon 8 Company.
²⁸⁰ Queens Educaonal Society v. Commissioner of Income Tax, (2015) 372 ITR 699 (SC).
²⁸¹ See Secons 11-12AB, Income Tax Act, 1961. 
²⁸² For thresholds see Secon 2(85), Companies Act, 2013 defining 'small company'.

A) Special provisions regarding companies incorporated outside India

The erstwhile Companies Act, 1956 did not define a 'company incorporated 

outside India'. However, the Companies Act, 2013 defines a foreign 

company as a company having a place of business in India either through 

an agent, physically or through electronic mode and a company that 

conducts any business ac�vity in India. Such a foreign company must 

furnish specified documents and informa�on, including its country of 

incorpora�on to the Registrar of Companies (RoC), the controlling authority 

of companies in India. 

Apart from these, there are some provisions where the governance of 

companies is different. These are detailed in the following sub-sec�ons. 

It must maintain its books of accounts rela�ng to its Indian business as per 

Indian laws. In 2019, an Amendment has been brought to the effect that a 

body corporate being a holding or a subsidiary or an associate company of 

a company incorporated outside India, can make an applica�on to the 

Central Government to be allowed to follow any period as its financial year, 

whether or not that period is a year, in case it is required to follow a 

different financial year for consolida�on of its accounts outside India.

Further, if 50% or more of the paid-up share capital of such a company is 

held by Indian ci��ens or companies incorporated in India, it will be 

deemed to be an Indian company. In such a situa�on, all the provisions of 

the Companies Act will apply to the Indian business of the foreign company 

as if the company were incorporated in India.

vii. Government Company

The regulatory and judicial forums for companies in India are detailed on 

the next page:

A company in �hich not less than ��y-one per cent of paid-up share 

capital is held by either Central Government or by State Governments or 

partly by both Central and State Governments, such company is called as 

a Government Company. Subsidiary of a Government company is also 

considered a government company.

B) Regulatory and Judicial Forums for Companies in India 
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Serious Fraud Invesgaon Office (SFIO) is under the jurisdic�on of the 

Ministry of Corporate Affairs (MCA)²⁸⁹ for inves�ga�ng corporate frauds of 

complex nature. SFIO comprises of experts from various relevant disciplines 

including law, banking, corporate affairs, taxa�on, capital market, 

informa�on technology, forensic audit, etc. 

Naonal Company Law Tribunal (NCLT) is a quasi-judicial body no�fied by 

Ministry of Corporate Affairs (MCA)²⁸³ as having primary territorial 

jurisdic�on for the purposes of ac�ng as a single window for se�lement of 

disputes and speedy disposal of corporate civil disputes, replacing the 

Company Law Board (CLB), the Board of Industrial and Financial 

Reconstruc�on (BIFR) and its appellate authority. One of the func�ons of 

NCLT is to effect simplified and effec�ve liquida�on process of companies 

under the Insolvency and Bankruptcy Code (IBC). NCLT has the authority to 

adjudicate on ma�ers like class-ac�on suits, altera�on of ar�cles, winding 

up,²⁸⁴ compromise, amalgama�on, arrangement²⁸⁵ and capital reduc�on.²⁸⁶

Naonal Company Law Appellate Tribunal (NCLAT) is a quasi-judicial court 

exercising appellate jurisdic�on on corporate civil disputes arising before it. 

Appeals arising on orders of NCLAT are heard by the Supreme Court of 

India. NCLAT is also the appellate tribunal for hearing appeals against the 

orders passed by Insolvency and Bankruptcy Board of India (IBBI)²⁸⁷. 

Further, ma�ers pertaining to direc�on issued or order passed by the 

Compe��on Commission of India (CCI) can also be appealed before 

NCLAT.²⁸⁸ 

A regulatory authority for financial repor�ng and related ma�ers was 

introduced by Companies Act, 2013, namely Naonal Financial Reporng 

Authority (NFRA)²⁹¹. NFRA is a quasi-judicial body that has regulatory 

powers rela�ng to compliance of accoun�ng and audi�ng standards for 

listed and specified unlisted companies. The NFRA was established vide 

approval of the Union Cabinet  providing for the crea�on of one post of ²⁹²

Chairperson, three posts of full-�me Members and one post of Secretary. 

The decision aims at the establishment of NFRA as an independent 

regulator for the audi�ng profession.²⁹³

SFIO's head office is located in New 

Delhi with regional offices are in 

Mumbai, Chennai, Hyderabad and 

Kolkata. It can inves�gate the affairs of 

a company upon receipt of a report of 

the Registrar or inspector upon 

inspec�on of books of accounts of a 

company; on receiving a special 

resolu�on by a company that its 

affairs require inves�ga�on in public 

interest; or on request from any 

Department of the Central 

Government or a State Government. SFIO has been granted²⁹⁰ the power 

to prosecute including the power to arrest any person guilty of an offence 

of corporate fraud, with prior wri�en approval of the Central Government.

Companies Act, 2013 empowers NFRA with several powers namely 

inves�ga�on in case of professional misconduct, recommenda�on on 

formula�on of accoun�ng and audi�ng policies and standards etc. NFRA 

has powers for the authorita�ve pronouncements including regula�ng the 

audit profession. The jurisdic�on of NFRA for inves�ga�on shall extend to 

listed companies and large unlisted public companies or where public 

²⁸³ Ministry of Corporate Affairs nofied the constuon of Naonal Company Law Tribunal 
('NCLT') and Naonal Company Law Appellate Tribunal ('NCLAT') vide Press Release dated June 
01, 2016.
²⁸⁴ Ministry of Corporate Affairs Noficaon G.S.R. 1119(E) dated December 07, 2016.
²⁸⁵ Ministry of Corporate Affairs issued Companies (Compromises, Arrangements and 
Amalgamaons) Rules, 2016 vide Noficaon No. G.S.R. 1134(E) dated December 14, 2016.
²⁸⁶ Ministry of Corporate Affairs nofied Naonal Company Law Tribunal (Procedure for 
reducon of share capital of company) Rules 2016 on December 15, 2016.
²⁸⁷ Secons 202 and 211 of IBC.
²⁸⁸ Secon 53A of Compeon Act, 2002 (inserted by Compeon Amendment Act, 2007) read 
with Secon 410 of the Companies Act, 2013 (Part XIV of Chapter VI of the Finance Act, 2017, 
with effect from May 26, 2017).
²⁸⁹ The SFIO was established vide Government of India's resoluon No. 45011/16/2003-Admn-I 
dated July 02, 2003. Subsequently, SFIO was granted legal status under The Companies Act, 2013 
through nofying sub-secon (1) of secon 211 vide Government of India, Gaze�e Noficaon 
S.O. 2005(E) dated July 21, 2015. 

²⁹⁰ MCA vide its Noficaon No. S.O. 2751 (E). dated August 24, 2017. The Central Government 
also nofied the Companies (Arrests in connecon with Invesgaon by Serious Fraud Invesgaon 
Office) Rules, 2017 under the Act on the same day.
²⁹¹ Secon 132 of Companies Act, 2013.
²⁹² Press Release by Government of India dated March 01, 2018. 
²⁹³ Read more at h�ps�//www.nfra.gov.in/. Last accessed on March 1, 2021.
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²⁸³ Ministry of Corporate Affairs nofied the constuon of Naonal Company Law Tribunal 
('NCLT') and Naonal Company Law Appellate Tribunal ('NCLAT') vide Press Release dated June 
01, 2016.
²⁸⁴ Ministry of Corporate Affairs Noficaon G.S.R. 1119(E) dated December 07, 2016.
²⁸⁵ Ministry of Corporate Affairs issued Companies (Compromises, Arrangements and 
Amalgamaons) Rules, 2016 vide Noficaon No. G.S.R. 1134(E) dated December 14, 2016.
²⁸⁶ Ministry of Corporate Affairs nofied Naonal Company Law Tribunal (Procedure for 
reducon of share capital of company) Rules 2016 on December 15, 2016.
²⁸⁷ Secons 202 and 211 of IBC.
²⁸⁸ Secon 53A of Compeon Act, 2002 (inserted by Compeon Amendment Act, 2007) read 
with Secon 410 of the Companies Act, 2013 (Part XIV of Chapter VI of the Finance Act, 2017, 
with effect from May 26, 2017).
²⁸⁹ The SFIO was established vide Government of India's resoluon No. 45011/16/2003-Admn-I 
dated July 02, 2003. Subsequently, SFIO was granted legal status under The Companies Act, 2013 
through nofying sub-secon (1) of secon 211 vide Government of India, Gaze�e Noficaon 
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²⁹⁰ MCA vide its Noficaon No. S.O. 2751 (E). dated August 24, 2017. The Central Government 
also nofied the Companies (Arrests in connecon with Invesgaon by Serious Fraud Invesgaon 
Office) Rules, 2017 under the Act on the same day.
²⁹¹ Secon 132 of Companies Act, 2013.
²⁹² Press Release by Government of India dated March 01, 2018. 
²⁹³ Read more at h�ps�//www.nfra.gov.in/. Last accessed on March 1, 2021.
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²⁹⁴ NFRA Rules, 2018. Available at 
h�ps://www.nfra.gov.in/sites/default/files/NFRARules2018_13112018_0_0.pdf ; See also NFRA 
Amendment Rules, 2019. Available at 
h�ps://www.nfra.gov.in/sites/default/files/NFRA_AmendmentRules2019.pdf . Last accessed on 
March 1, 2021.
²⁹⁵ Read more at h�ps://www.frc.org.uk/ . Last accessed on January 07, 2021.
²⁹⁶ IFIAR is an internaonal forum of independent audit regulators established in 2006 by 
independent audit regulators from 18 jurisdicons comprising of independent members engaged 
in regulatory funcons including inspecons in the public interest. IFIAR has 55 member 
jurisdicons in Africa, Asia, Australia, Europe, Middle East, North America and South America. 

C) E-governance

interest would be involved. The thresholds for aforesaid companies are 

prescribed in the Rules.²⁹⁴

The role of NFRA is in line with Public Company Accoun�ng Oversight 

Board (PCAOB) in the United States set up under the Sarbanes-Oxley Act, 

2002 and the Financial Repor�ng Council in the United Kingdom.²⁹⁵ 

Following globally recognized best prac�ces, PCAOB inspec�ons aim at 

finding deficiencies and enforcing remedial measures to help audit firms in 

addressing quality control issues. 

A Quality Review Board (QRB) has been set up under the Chartered 

Accountant's Act, 1949 for ensuring quality of audits unless they are below 

prescribed threshold and also with respect to audit of companies that may 

be delegated by NFRA. Accordingly, Ins�tute of Chartered Accountants of 

India (ICAI) shall con�nue to play an advisory role with respect to 

accoun�ng and audi�ng standards and policies by making suitable 

recommenda�ons to NFRA. Presently QRB is not a member of Interna�onal 

Forum of Independent Audit Regulators (IFIAR).²⁹⁶ 

An integral part of the Companies Act, 2013 is to ensure effec�ve 

u�lisa�on of informa�on technology for performing func�ons. Several 

opera�ons and processes can be managed in electronic form ranging from 

maintenance and inspec�on of documents in electronic form, op�on to 

maintain books books in electronic form, financial statements on 

company's website, etc. Maintenance of records, related documents, 

records, registers, minutes, etc., in such a manner that these could easily 

be inspected whenever necessary, is mandatory for every listed company 

having over one thousand shareholders, debenture holders and other 

security holders.

All presenta�ons, or dispatches of company-related documents should 

preferably be made through electronic means, to concerned officials, 

shareholders, or the Registrar. Dividend can also be remi�ed in any 

electronic mode, besides being paid by Cheques or Warrant. Vo�ng at the 

general mee�ngs can be done electronically. Every listed company or a 

company with at least 1000 shareholders, should preferably u�lize the 

facility of vo�ng electronically by the shareholders and members at the 

general mee�ngs of the company. 

Corporate Governance func�ons spread across the 

Companies Act and SEBI law (for listed companies) 

encompassing host of areas covering internal controls, 

risk management, independent Board, accounts and 

audit, protec�on of public shareholders and fraud 

preven�on. 

A qualifying company is required to cons�tute a CSR Commi�ee of the 

Board of Directors, consis�ng of three or more directors. The CSR 

Commi�ee of a foreign company shall comprise of at least two persons 

wherein one or more persons should be resident in India The Commi�ee 

shall be responsible for formula�ng and recommending the CSR policy to 

the Board, indica�ng proposed CSR ac�vi�es and expenditure on such 

ac�vi�es and monitoring mechanism. A qualifying company is mandatorily 

required to report their CSR Policy, CSR programs/projects undertaken, and 

amount spent in their annual report. 

D) Corporate Social Responsibility

MCA has no�fied²⁹⁷ Corporate Social Responsibility (CSR) for companies 

(including branch and project offices of a foreign company in India) whose 

net worth is INR 5 billion or more, turnover of INR 10 billion or more or net 

profit is INR 50 million or more, such companies are required to spend at 

least two per cent of their average net profits for immediately preceding 

three financial years on CSR, other than ac�vi�es solely for the benefits of 

employees and their families.

E) Corporate Governance
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²⁹⁸ Rule 6 of Companies (Meengs of Board and its powers) Rules, 2014.
²⁹⁹ Secons 177 and 188 of the Companies Act, 2013 read with Companies (Meengs of Board and 
its Powers) Rules, 2014.
³⁰⁰ Report of the Working Group on Related Party Transacons dated January 27, 2020 available at 
h�ps://www.sebi.gov.in/reports-and-stascs/reports/jan-2020/report-of-the-working-group-on-
related-party-transacons_45805.html. Last accessed on March 1, 2021.

ii. all public companies having turnover of INR 1 billion or more; and

iii. all public companies, having in aggregate, outstanding loans or 

borrowings or debentures or deposits exceeding INR 500 million or more.

The Audit Commi�ee shall consist of a minimum of three directors, two-

thirds being independent directors and with an independent director as 

the chairman of the commi�ee. The func�oning and the role of Audit 

Commi�ee is for dealing with Related Par�es Transac�ons of the 

Company.²⁹⁹ Consent of the board of directors and approval of the Audit 

Commi�ee is specified in the law for related party transac�ons unless the 

transac�ons are in the ordinary course of business and they do meet the 

arm's length standards. The SEBI (Lis�ng �bliga�ons and Disclosure 

Requirements) Regula�ons, 2015 also necessitate compliance and 

disclosure of related party transac�ons. In its Report dated January 26, 

2020, the Working Group cons�tuted by SEBI has proposed measures for 

strengthening compliance and disclosure requirements for related party 

transac�ons.³⁰⁰ The proposals are yet to be accepted and incorporated into 

the law. 

Every director should disclose in wri�ng his interests in any company, body 

corporate, firms and par�es to a contract or proposed contract with the 

The Board of directors of every listed company and the following classes 

of companies shall constute an Audit Commiee.²⁹⁸

i. all public companies with a paid-up capital of INR 100 million or more;

Company law has provisions that require mandatory disclosure of specified 

details in report of the Board of Directors including 'Directors Responsibility 

Statement' which shall specify applicable accoun�ng standards for 

prepara�on of financial statements and the material departures from such 

accoun�ng standards, consistently follow accoun�ng policies, that the 

accounts were prepared on a going concern basis and are compliant with 

the law.

company. An 'interested' director should not par�cipate in the mee�ng 

taking such decision. An interested director is required to make the 

aforesaid disclosure at the first board mee�ng where he par�cipates as the 

director and therea�er at the first mee�ng of the board in every financial 

year. 

i. Kotak Commiee on Corporate Governance

An important commi�ee on corporate governance, the 'Kotak Commi�ee 

on Corporate Governance' (the Commi�ee) made broad ranging 

recommenda�ons and the Government has decided to incorporate many 

of them. SEBI on March 28, 2018, stated that some recommenda�ons of 

the Commi�ee have been accepted and are in effect from April 01, 2018. 

According to SEBI's decision on the Commi�ee, with effect from April 01, 

2018, the role of an audit commi�ee has been enhanced such that its 

members will review the u�liza�on of loan and / or advances from / 

investment by the holding company in the subsidiary exceeding INR 1 

billion or 10% of the asset size of the subsidiary, whichever is lower. Among 

others, the decision regarding eligibility criteria for independent director 

has been expanded.³⁰¹ In this regard, the recommenda�ons accepted by 

SEBI include the following:

ii. Audit Framework

In the wake of several corporate and banking scandals in the recent past, 

the Government has introduced sweeping measures to strengthen the 

audit framework of public companies by enhancing auditor independence 

and accountability. A consulta�on paper released by the MCA on February 

06, 2020³⁰² has proposed radical overhaul in the exis�ng regulatory 

framework for and broadly deal with curbs on number of audits and 

number of partners in single audit firm or network of firms. It has sought 

consulta�on on:

a) Reducing economic concentra�on of audits currently prevailing in the 
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³⁰¹ For details see h�ps://www.sebi.gov.in/media/press-releases/mar-2018/sebi-board-
meeng_38473.html. Last accessed March 1, 2021.
³⁰² Noce Inving Comments on The Consultaon Paper to Examine the Exisng Provisions of Law 
and Make Suitable Amendments therein to Enhance Audit Independence and Accountability dated 
February 06, 2020. Available at h�p://www.mca.gov.in/Ministry/pdf/Comments_08022020.pdf. 
Last accessed on March 1, 2021.
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h�ps://www.sebi.gov.in/reports-and-stascs/reports/jan-2020/report-of-the-working-group-on-
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on Corporate Governance' (the Commi�ee) made broad ranging 

recommenda�ons and the Government has decided to incorporate many 

of them. SEBI on March 28, 2018, stated that some recommenda�ons of 

the Commi�ee have been accepted and are in effect from April 01, 2018. 

According to SEBI's decision on the Commi�ee, with effect from April 01, 

2018, the role of an audit commi�ee has been enhanced such that its 

members will review the u�liza�on of loan and / or advances from / 

investment by the holding company in the subsidiary exceeding INR 1 

billion or 10% of the asset size of the subsidiary, whichever is lower. Among 

others, the decision regarding eligibility criteria for independent director 

has been expanded.³⁰¹ In this regard, the recommenda�ons accepted by 

SEBI include the following:

ii. Audit Framework

In the wake of several corporate and banking scandals in the recent past, 

the Government has introduced sweeping measures to strengthen the 

audit framework of public companies by enhancing auditor independence 

and accountability. A consulta�on paper released by the MCA on February 

06, 2020³⁰² has proposed radical overhaul in the exis�ng regulatory 

framework for and broadly deal with curbs on number of audits and 
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country.

b) Tackling situa�ons of conflict of interest arising out of performance of 

non-audit services by auditors.

c) Encouraging healthy compe��on between audit firms by manda�ng 

joint audits of large companies.

d) Manda�ng review of audits of subsidiaries by the principal auditor of the 

Holding company; and 

e) Requiring the auditors to record the probability of default in loans by a 

company in terms of the benchmark given by the Credit Ra�ng Agencies.

Addi�onally, the MCA in consulta�on with NFRA has introduced the 

Companies (Auditor Report) Order, 2020 (CARO 2020)³⁰³ replacing the 

earlier CARO 2016. It shall be applicable to every company including a 

Foreign Company. CARO 2020 specifies the ma�ers which are to be 

mandatorily included in the auditor's report on the accounts of every 

company audited by him/her/it for the financial years commencing on or 

a�er April 01, 2021. This has imposed new repor�ng requirements on the 

statutory auditors aimed at increasing transparency and accountability in 

the financial affairs and to repose the faith of shareholders, investors and 

the public. 

F) The Companies (Amendment) Act, 2017 

Companies Law Commi�ee (CLC) was cons�tuted in June 2015 for the 

purpose of providing recommenda�ons for resolving implementa�on 

issues arising from Companies Act, 2013. Based on CLC recommenda�ons 

report, the government introduced the Companies (Amendment) Bill. This 

Bill was introduced in Lok Sabha in March 2016 and was referred to 

Standing Commi�ee of Finance for their sugges�ons. Post incorpora�on of 

several sugges�ons from the Standing Commi�ee, the Companies 

(Amendment) Bill of 2016 was renamed as Companies Amendment Bill, 

2017 and was passed in Lok Sabha in July 2017. Rajya Sabha approved the 

Bill in December 2017 and it received the President's accent in January 

2018 a�er which it was no�fied as the Companies (Amendment) Act. 2017. 

Major changes include:

Ÿ An amendment to enable companies to issue sweat equity shares 

immediately a�er incorpora�on, to aid start-ups.

The amendment has expanded the defini�on of 'Associate Company' to 

include another company which has a 'significant influence' including a JV 

company. 'Significant influence' was defined as control of at least 20% of 

the total share capital or business decisions under an agreement. The 

Amendment Act has widened the defini�on of 'significant influence' by 

referring 20% control on 'total vo�ng power' as opposed to 'total share 

capital'.

Ÿ Prohibi�on of issue of shares at a discount to face value under 

Companies Act, 2013 has been removed. The Amendment Act permits 

companies to issue shares at a discount to its creditors in accordance 

with RBI direc�ons and regula�ons, under a debt restructuring scheme.

³⁰³ Available at h�ps://www.mca.gov.in/Ministry/pdf/Orders_25022020.pdf. Last accessed on 
March 1, 2021.
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³⁰⁶ For details see h�ps://www.mca.gov.in/Ministry/pdf/AmendmentAct_29092020.pdf . Last 
accessed on March 1, 2021.
³⁰⁷ The Insolvency and Bankruptcy Board of India was constuted by the Ministry of Corporate 
Affairs vide noficaon dated March 1, 2021.

³⁰⁴ Secon 441, Companies Act, 2013.
³⁰⁵ The Companies (Significant Beneficial Owners) Rules, 2019 defines a 'significant beneficial 
owner' of a company to be person who possesses (directly or indirectly) not less than 10% of the 
shares or vong rights in the shares; or has the right to receive or parcipate in not less than 10% 
of the total distributable dividend; or has the right to exercise significant influence or control over 
the company. 

Ÿ Powers of 'Regional Director' for compounding of offences under 

have been widened.

Ÿ Several offences which were in the category of compoundable 

(offences punishable with fine only)³⁰⁴ have been re-categorised 

as defaults carrying civil liabili�es i.e. punishable with a penalty 

instead of fine and/or imprisonment, and subjected to an in-

house e-adjudica�on mechanism instead of Special Courts. 

The Companies (Amendment) Act, 2019

Ÿ The NCLT has the power to enquire and decide whether a 

person is a fit and proper person to hold the office of director 

or any other office connected with the conduct and 

management of any company, in situa�ons of oppression and 

mismanagement, etc.

The Amendments sought to ensure greater accountability and be�er 

enforcement to strengthen the corporate governance norms and 

compliance as enshrined in the Companies Act, 2013. Major reforms 

through this Amendment are:

Ÿ To convert a public company into a private company, an 

administra�ve applica�on is to be made to the Central 

Government instead of NCLT.

Ÿ S�ffer penal�es for same default repeated within three years. 

Ÿ Failure to maintain a register of 'significant beneficial owners'³⁰⁵ 

will result in an enhanced punishment of imprisonment up to 

three years and/or fine.  

The 2020 Act was enacted with the major objec�ve to decriminalise 

or reduce penal�es against certain offences under the Companies Act 

2013, which could be iden�fied objec�vely and lack an element of 

fraud or do not involve public interest at large. This includes removal 

of imprisonment as punishment for various offences and subs�tu�on 

by fine as penalty, for instance, failure to comply with disclosure of 

interest provisions by directors a�racts only fine as punishment. In a 

major development, the amendment allows Indian incorporated 

public companies to list directly in overseas stock exchanges.³⁰⁶

The Companies (Amendment) Act, 2020
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I) Insolvency and Bankruptcy Code

Ÿ Registra�on of insolvency professional agencies, insolvency 

professionals and informa�on u�li�es. 

The Insolvency and Bankruptcy Code, 2016 (IBC or the Code) was legislated 

in May 2016 with the primary objec�ve to introduce a new scheme for re-

organisa�on and insolvency resolu�on of corporate persons, partnership 

firms and individuals for maximisa�on of value of assets. 

The Code provides for establishment of an Insolvency and Bankruptcy 

Board³⁰⁷ for the administra�on and governance of the Code. The Board 

shall consist of a chairperson, three ex-officio members, one each to 

represent the Ministry of Finance, the Ministry of Corporate Affairs and 

Ministry of Law, one ex-officio member nominated by RBI and five other 

members to be nominated by the Central Government, of which at least 

three shall be the whole-�me members. Insolvency and Bankruptcy Board 

of India ('IBBI') was established in October 2016 with the following key 

func�ons:
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Ÿ Undertaking inspec�ons and inves�ga�ons on such func�ons. 

An applica�on before the NCLT for ini�a�ng proceedings of Corporate 

Insolvency Resolu�on Process (CIRP) under the Code may be filed by the 

corporate applicant³⁰⁸ for admi�ng itself as a 'corporate debtor' or by an 

opera�onal creditor³⁰⁹ or a financial creditor³¹⁰ when there is a default in 

payment of dues to such creditor on the basis of evidence furnished. 

Ÿ Laying down eligibility requirements for registra�on of above agencies 

and set�ng regula�on standard to monitor their performance. 

Ÿ Maintaining records rela�ng to insolvency and bankruptcy cases and 

disseminate informa�on. 

J) Corporate Insolvency Proceedings

Upon ini�a�on of CIRP by the NCLT and appointment of an insolvency 

professional,³¹¹ a moratorium³¹² is declared, a period during which 

following ac�vi�es are prohibited: con�nua�on or ini�a�on of any legal 

proceedings against the corporate debtor; transfer of its assets or 

enforcement of any security interest etc.³¹³ During the moratorium period, 

the Company is run as a going concern. 

Ÿ Mechanism for redressal of grievances against insolvency professionals, 

insolvency professional agencies and informa�on u�li�es to complaints 

filed for compliance of the provisions of the Code.

³⁰⁸ Corporate applicant includes corporate debtor; or a member or partner of the corporate 
debtor who is authorized to make an applicaon for the corporate insolvency resoluon 
process under the constuonal document of the corporate debtor; or an individual who is in 
charge of managing the operaons and resources of the corporate debtor; or a person who 
has the control and supervision over the financial affairs of the corporate debtor;
³⁰⁹ Secon 5(20) of IBC defines operaonal creditor as any person to whom an operaonal 
debt is owed and includes any person to whom such debt has been legally assigned or 
transferred.
³¹⁰ Secon 5(7) of IBC a financial creditor as a person to whom a financial debt is owned and 
includes a person to whom such debt has been legally assigned or transferred. 
³¹¹ Insolvency Professionals are licensed by the insolvency agencies constuted under the Act 
and the IBB to act as interim resoluon professionals, resoluon professionals and liquidators 
in insolvency, resoluon and bankruptcy process. These are appointed by the NCLT upon 
reference by the creditor or in such reference, as referred by the board.
³¹² Secon 14, IBC. Moratorium period lasts ll the compleon of insolvency process.
³¹³ Inserted vide the Insolvency and Bankruptcy Code (Amendment) Act, 2020 w.e.f. December 
28, 2019.

³¹⁴ A credit commi�ee is constuted, comprising of creditors in accordance to their vong 
share. Related pares are excluded from the commi�ee. Assent of at least 75 percent 
members is required for approval of a resoluon plan.
³¹⁵ Secon 29A, IBC.
³¹⁶ Secon 31, IBC.
³¹⁷ Secon 32 read with Secon 61, IBC.
³¹⁸ Secon 32A, IBC. 
³¹⁹ Secon 53, IBC.
³²⁰ Secon 326 & 327, Companies Act, 2013
³²¹ As per MCA's Press Release dated June 16, 2017, a Fast Track Insolvency Resoluon Process 
applies to following:
· a small company, as defined under clause (85) of secon 2 of the Companies Act, 2013; or
· a Startup (other than the partnership firm), as defined in the noficaon dated May 23, 2017 
of the Ministry of Commerce and Industry; or
· an unlisted company with total assets, as reported in the financial statement of the 
immediately preceding financial year, not exceeding INR 10 million. 
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A commi�ee of creditors³¹⁴ approves the resolu�on plan proposed by an 

eligible resolu�on applicant³¹⁵ fulfilling all the criteria required under the 

Code. This Resolu�on plan is subsequently approved by the NCLT, which is 

final and binding on the persons involved in the plan,³¹⁶ unless it is 

challenged before the NCLAT.³¹⁷ The successful resolu�on applicant who 

takes over the management of the corporate debtor has been granted 

immunity from prosecu�on for offences commi�ed prior to the 

commencement of the CIRP.³¹⁸

Liquidaon 

In case a resolu�on is not passed in �me or if passed and not approved by 

NCLT, liquida�on is ini�ated, (and) the insolvency professional becomes the 

liquidator. The liquidator upon verifying the various claims submi�ed, 

either accepts or rejects such claims. This is followed by valua�on of 

accepted claims by liquidator. Any decision of liquidator can be challenged 

before the NCLT. The Code prescribes an order of priority³¹⁹ (referred to as 

the 'Distribu�on �aterfall') which is to be followed at the �me of 

distribu�on of assets in the event of liquida�on which is a substan�al 

devia�on from the order that prevailed under the erstwhile winding up 

proceedings under Companies Act, 2013.³²⁰

The Code provides for a fast track CIRP for specific corporate debtors³²¹ 

which requires to be completed within ninety days from date of admission 

of an applica�on for ini�a�ng CIRP by NCLT. The Code also allows 'voluntary 

liquida�on' of a company or LLP, provided such company or LLP has not 
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³²⁸ Secon 464, Companies Act, 2013. See also Rule 10, Companies Miscellaneous Rules, 2014.

³²² Chapter V, IBC.
³²³ Secon 32A, IBC.
³²⁴ See Commi�ee of Creditors of Essar Steel India Limited v. Sash Kumar Gupta & Ors., (2020) 
8 SCC 531.
³²⁵ Swiss Ribbons Pvt. Ltd. vs. Union of India, (2019) 4 SCC 17.
³²⁶ Commi�ee of Creditors of Essar Steel India Limited v. Sash Kumar Gupta & Ors., (2020) 8 
SCC 531.
³²⁷ Pioneer Urban Land and Infrastructure Limited v. Union of India, 2019 SCC OnLine SC 1005.

Ÿ However, financial and opera�onal creditors must be given similar 

treatment i.e., the percentage of haircut incurred by both class of 

creditors must be same, and within the class of financial creditors, 

discrimina�on on the basis of exis�ng priori�es or security interest is 

not permi�ed in a resolu�on plan. ³²⁶

commi�ed any default. Further, voluntary liquida�on can be ini�ated if a 

declara�on is filed by majority of the directors of the company along with 

an affidavit.³²²

Ÿ The distribu�on waterfall in rela�on to the priority given to repayment 

of secured financial debts over opera�onal creditors has been deemed 

discriminatory and manifestly arbitrary to opera�onal creditors. The 

ra�onale behind this decision is that the repayment of financial debts 

infuses capital into the economy since financial creditors, i.e., banks and 

financial ins�tu�ons, can further lend such repaid money to other 

entrepreneurs for their businesses. This differen�a�on is directly related 

to realiza�on of the object sought to be achieved by the Code.³²⁵

The Code is a dynamic legisla�on which has been undergoing progressive 

changes in line with interna�onal best prac�ces, for instance, prepackaged 

insolvency scheme has recently been introduced for implementa�on 

through amendment to the Code. The corporate debtor who has 

undergone successful CIRP is provided a “fresh slate”, shielding the 

successful resolu�on applicant/acquirer management from criminal 

prosecu�on³²³ and undecided or disputed claims from creditors.³²⁴ In 

implemen�ng the revival plan and to keep up with interna�onal best 

prac�ces, the Supreme Court has upheld the provisions of IBC in recent 

cases which are highlighted below: 

Ÿ Specifically in rela�on to real estate sellers against whom CIRP is pending 

the Supreme Court has affirmed that the ambit of the 'financial creditor' 

shall be broadened to include 'Real estate allo�ees' (home buyers).³²⁷ 
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The essen�al feature of a limited liability partnership ('LLP') is that it 

combines the organiza�onal �exibility and tax status of a partnership with 

limited liability for its partners, as in a company. It is a body corporate with 

perpetual succession and separate legal en�ty.

6.5. OTHER FORMS OF BUSINESS IN INDIA

A “partnership” is a rela�onship between persons who have agreed to 

share the profits of a business carried on by all or any of them ac�ng for all. 

Unlimited partnership firms in India 

are regulated by the Indian 

Partnership Act, 1932. A partnership is 

not a separate legal en�ty. The 

minimum number of members 

required to form a partnership is two 

and the maximum is hundred.³²⁸ 

Major disadvantage of a partnership is 

the unlimited liability of partners for the debts and liabili�es of the firm. 

Any partner can bind the firm and it is liable for all liabili�es incurred by 

any partner on behalf of the firm. If the partnership's property is 

insufficient to meet the liabili�es, the personal property of any of the 

partners can be a�ached to pay the debts of the firm. 

The aforesaid restric�on shall not apply to the following:

Ÿ A Hindu undivided family carrying on any business

Ÿ An associa�on or partnership, if it is formed by professionals who are 

governed by special Acts like the Chartered Accountants Act, etc.

(ii) Limited Liability Partnership Firms

(i) Partnership Firms 

Ÿ Mutual rights and du�es of partners are determined by a contract 

between the partners, which should be in wri�ng. All partners are duty 

bound to carry on the business of the firm to the greatest common 

advantage. Each partner has the authority to bind the firm as well as 

the other partners. Every partner is liable, jointly and severally, for all 

acts of the firm done while he is a partner.
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The mutual rights and du�es of an LLP and its partners and of the partners 

inter se are governed by mutual agreement, and in absence of such an 

agreement, by the general provisions of the LLP Act. A LLP's liability can 

arise from a wrongful act or omission by a partner ac�ng in the course of 

LLP's business. Damages could be claimed from LLP property, but a partner 

would not be liable for the wrongful act or omission of other partners. 

Profits earned by the LLP are taxed at the LLP level and subsequent 

distribu�ons to the partners are exempt. A minimum alternate tax of 15% 

is also levied. In that sense, it is not a transparent en�ty.

An AOP is taxed as a separate en�ty independent of its members. An AOP 

is considered an Indian resident and, hence, taxable on its worldwide 

income, if part of its control and management is in India. An AOP's taxable 

income is ascertained by considering its income and expenditures and is 

taxable in most instances at 30% (plus surcharge and educa�on cess as 

applicable). There are specific restric�ons on the deduc�bility of interest, 

salaries, bonuses, commissions, or remunera�on paid by an AOP to its 

members. However, an expenditure incurred by a member of an AOP is tax 

India introduced LLPs under the Limited Liability Partnership Act, 2008, 

which was followed by the Limited Liability Partnership Rules, 2009. An LLP 

needs at least two partners, with no prescribed upper limit on the number 

of partners. Further, the LLP Act requires two designated partners who ³²⁹ 

are responsible for compliance related to the LLP. Liability of each partner 

is limited. Only an individual or a body corporate can be a partner in an LLP. 

Thus, en��es like trusts, associa�ons of persons, and general partnerships 

are not allowed to be partners in an LLP.

(iii) Associaon of Persons and Body of Individuals

An unincorporated consor�um of persons is accorded an independent 

status and is referred to as an Associa�on of Persons (AOP). “Associate” 

means to join in a common purpose or ac�on.³³⁰ The intent is to cover 

combina�ons of individuals who are engaged in some joint enterprise but 

do not cons�tute partnerships as defined in the Partnership Act.

³²⁹ For details see FAQs issued by the MCA, available at  
h�p�//���.mca.gov.in/MinistryV2/natureoflimitedliabilityparterneshipllp.html . Last 
accessed on January 07, 2021.
³³⁰ Commissioner of Income Tax v. Indira Balkrishna, 39 ITR 546 (SC). ³³¹ Secon 3, Indian Trust Act, 1882.
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deduc�ble by the AOP provided it is incurred by an AOP member on behalf 

of the AOP and reimbursement of such expenditure to members is cost-to-

cost and does not include an element of profit.

Where the AOP has paid tax, the members' share of its profits is not 

included in the members' taxable income and the members cannot deduct 

expenses in connec�on with the AOP's business. Any unincorporated en�ty 

is at risk of being taxed as an AOP. For instance, an unincorporated joint JV, 

may be taxed as an AOP.

(iv) Trusts

Under the Indian Trust Act, 1882, a “trust” is defined as an obliga�on 

annexed to the ownership of property and arising out of a confidence 

reposed by the owner of the property for the benefit of another person 

(i.e. the trustee) and/or of the owner.³³¹ The elements necessary to 

cons�tute a trust include the author/se�lor of the trust, the trustee (i.e., 

the person who accepts the confidence and to whom ownership is vested), 

the beneficiary, the trust property, and the objects of the trust.

The legal ownership of trust property vests with the trustee (for the benefit 

of the beneficiaries). The instrument by which the trust is declared is the 

“instrument of trust” or, popularly called “trust deed.” A trust is permi�ed 

to start its own business and derive income that may be used for the 

objects of the trust. The trustees are also permi�ed to borrow funds for 

the fulfilment of purpose of the trust. While there are no specific rules for 

the management of trusts, provisions in the trust deed prescribing a code 

of conduct for trustees and smooth and efficient func�oning of the trust 

can be relied upon. Rules should cover holding mee�ngs, quorum, a 

chairman, the adop�on of resolu�ons, the delega�on of func�ons, and 

fixing accountability. 

CONCLUSION

In recent years, the Government of India has ini�ated a series of reforms to 

s�mulate economic growth. These reforms have resulted in increased 

transparency, accelerated investment facilita�on, and introduced 

predictability to companies. 
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India has a dynamic fiscal environment, and 

several reforms have been introduced in the last 

decade with an intent to align the Indian tax 

system with global best prac�ces. 

India is a federal na�on with a clear demarca�on of powers and 

func�ons between the Central Government and various State 

Governments. Likewise, there is a clear and well-structured 

distribu�on in the taxes levied and revenues collected. For example, 

the Central Government levies taxes on income (except tax on 

agricultural income, which the State Governments can levy), du�es on 

imports (custom du�es), Central Goods and Services Tax (CGST) and 

Integrated Goods & Services Tax (IGST) while the State Goods and 

Services Tax (SGST), stamp duty, State excise, land revenue and 

profession tax are levied by the State Governments. Local bodies can 

levy a tax on proper�es, octroi and for different u�li�es like water 

supply, drainage, etc. Taxes in India are segregated into Direct tax and 

Indirect tax.

CHAPTER 7
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7.1. DIRECT TAX

Direct tax or tax on income is governed under the provisions of the 

Income-tax Act, 1961 (ITA), read together with the Income-tax Rules, 1962 

(ITR). The ITA and ITR are amended virtually every year by the Union 

Budget when the Finance Bill is presented by the Finance Minister to 

India's Parliament. The Finance Bill also proposes the tax rates applicable to 

tax years.³³² In addi�on, procedural tax rules are prescribed by the Central 

Board of Direct Taxes (CBDT), which is the apex tax administra�on body, an 

arm of Department of Revenue, Ministry of Finance. Tax laws are also 

affected by Indian tax trea�es, which supercede domes�c provisions under 

the Act. A taxpayer is en�tled to apply the domes�c tax law or tax trea�es, 

whichever is more beneficial. The discussion below highlights some of the 

salient tax provisions applicable to corpora�ons and individuals.   

³³² Financial year is known as “previous year”, and is usually the period April 1 to March 31. 
The year immediately succeeding the previous year is known as the “Assessment Year”.  
Compliances are usually prescribed for an “Assessment Year” and are applicable for the 
previous year.  Eg. A compliance prescribed for Assessment Year 2021-2022 will be applicable 
for Financial Year 2020-2021. The tax rates are o�en amended through the use of a surtax or 
surcharge. Addi�onal tax for specific government expenditures (e.g., educa�on� is o�en raised 
through a special cess or levy.

7.1.1 Corporate Taxa�o� 

Corporate tax is levied on a company's total income, for the previous year 

at the rates prescribed for that tax year (assessment year).

RATES OF CORPORATE TAX FOR TAX YEAR 2022-2023

SURCHARGE RATES FOR TAX YEAR 2022-2023

PARTICULARS

STATUS INCOME FROM 
INR10 MILLION TO
INR100 MILLION

BASE TAX RATE

ABOVE INR 
100 MILLION

Domes�c company: Companies having turnover ≤ INR 4 billion 
in FY 2020-21

Domes�c company op�ng for 
concessional tax rate of 15% or 22%

Domes�c company: Companies having turnover > INR 4 billion 
in FY 2020-21

Domes�c company (other than above)

Domes�c company: New manufacturing companies 
established and registered on or a�er October 1, 2019 and 
commencing manufacturing up to March 31, 2023 without 
availing specified deduc�ons or incen�ves (op�onal regime)

Foreign Company

Domes�c companies may opt for concessional tax rate subject 
to  non-availment of  specified deduc�ons or incen�ves

Foreign Companies

LLP

LLP

25%

Flat 10%

30%

12%7%

15%

5%2%

22%

40%

30%

12%12%
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³³² In case the ma�ority of the board mee�ngs of the company are held outside India and has ac�ve 
business outside India, POEM shall be presumed to be outside India. However, if de facto 
decision-making authority is not with the board, but rests with Indian parent or resident, POEM 
shall be established to be in India for such company. �ee �ec�on 6 of the ITA. For detailed 
guidance refer 
hps://www.incometaxindia.gov.in/communica�ons/circular/circular06_2017.pdf   
³³³ All provisions rela�ng to the maintenance of regular books of accounts, mandatory statutory 
audit, tax audit, transfer pricing audit shall apply along with the applica�on of an�-avoidance 
tax provisions applicable only to Indian companies.
³³⁴ Ministry of Finance, Government of India, Circular No. 08 of 2017. F No. 142 /11/2015-TPL. 
�Clari�ca�on for determina�on of Place of Effec�ve Management (POEM) of a company, other 
than an Indian-company reg” available at 
hps://www.incometaxindia.gov.in/pages/communica�ons/index.aspx. Last accessed on 
March 1, 2021.
³³⁵ (a) Passive income of a company is 50% or less of its total income; and (b)Not less than 50% of 
total assets and total number of employees are in India or Indian residents and total payroll 
expenses incurred on the employees are in India.
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7.1.2. Corporate Residence In India 

The POEM provisions are applicable to a company having turnover or gross 

receipts of over Rs. 50 crore in a financial year.³³⁴ For ascertaining the 

residency of a company, inspite of 'Ac�ve Business Outside India (ABOI)' on 

fulfilment of prescribed condi�ons³³⁵, POEM shall be in India.

A company is a resident in India for the previous year, if it is either an 

Indian company or during the previous tax year, its place of effec�ve 

management (POEM) is in India. POEM is defined as a place where key 

management and commercial decisions necessary for the conduct of the 

business of an en�ty as a whole, in substance are made.³³² If the POEM of a 

company exists in India, it shall be treated as a resident Indian company 

and its worldwide income shall be liable to tax in India. Addi�onally, the 

regular provisions applicable to Indian resident companies shall also be 

applicable to such a company.³³³ 

Interest Income is deemed to accrue or arise in India when it is payable by 

the Government or a resident (except where the interest is paid in respect 

Interest income 

7.1.3. Income Deemed to Accrue or Arise in India 

Certain types of income are deemed to accrue or arise in India under the 

income tax law, and are taxable in India. Non residents can claim tax treaty 

benefits. Income from fees for technical services (FTS) 

of debts incurred or money borrowed or used for a business or profession 

carried on outside India or for making or earning any income from any 

source outside India by a resident). Interest income is deemed to accrue or 

arise in India, even when payable by a non-resident person, where the 

interest is payable for debt incurred or money borrowed for the purposes 

of business or profession carried out in India.³³⁶

Royalty Income

Royalty income is deemed to accrue or arise in India when it is payable by 

the Government or a resident (except where the royalty is paid for a 

business or profession carried on outside India or for making or earning 

any income from any source outside India). Royalty income is deemed to 

accrue or arise in India, even when payable by a non-resident person, in 

respect of any right, property or informa�on used or services u�lised for 

the purposes of a business or profession carried on by such person in India 

or for the purposes of making or earning any income from any source in 

India. Certain excep�ons are provided for payment of lump-sum royalty.  

The Act provides an exhaus�ve defini�on of what cons�tutes royalty. 

Income from Fees for Technical Service is dis�nc�vely taxed (except where 

the fees are paid for services used for a business or profession carried on 

outside India or for making or earning any income from any source outside 

India by a resident).

The ITA provides that where the income deemed to accrue or arise to a 

non-resident is interest, royal�es, or FTS, it will be taxable in India 

irrespec�ve of the fact whether the non-resident has a residence or place of 

business or business connec�on in India or has rendered services in India. 

³³⁶ As per inser�on of Explana�on by Finance Act 2015, w.e.f. April 04, 2016, interest payable 
by Indian Branch of a foreign bank to its foreign HO shall be deemed to be income accruing 
and arising in India since Permanent Establishment of the foreign bank in India shall be 
deemed to be separate from foreign bank. Accordingly, the Indian branch office (Permanent 
Establishment of foreign bank) is required to deduct withholding tax on such interest payment.



165 | Doing Business in India

³³² In case the ma�ority of the board mee�ngs of the company are held outside India and has ac�ve 
business outside India, POEM shall be presumed to be outside India. However, if de facto 
decision-making authority is not with the board, but rests with Indian parent or resident, POEM 
shall be established to be in India for such company. �ee �ec�on 6 of the ITA. For detailed 
guidance refer 
hps://www.incometaxindia.gov.in/communica�ons/circular/circular06_2017.pdf   
³³³ All provisions rela�ng to the maintenance of regular books of accounts, mandatory statutory 
audit, tax audit, transfer pricing audit shall apply along with the applica�on of an�-avoidance 
tax provisions applicable only to Indian companies.
³³⁴ Ministry of Finance, Government of India, Circular No. 08 of 2017. F No. 142 /11/2015-TPL. 
�Clari�ca�on for determina�on of Place of Effec�ve Management (POEM) of a company, other 
than an Indian-company reg” available at 
hps://www.incometaxindia.gov.in/pages/communica�ons/index.aspx. Last accessed on 
March 1, 2021.
³³⁵ (a) Passive income of a company is 50% or less of its total income; and (b)Not less than 50% of 
total assets and total number of employees are in India or Indian residents and total payroll 
expenses incurred on the employees are in India.

An Introduc�on to Taxa�on in India | 166

7.1.2. Corporate Residence In India 

The POEM provisions are applicable to a company having turnover or gross 

receipts of over Rs. 50 crore in a financial year.³³⁴ For ascertaining the 

residency of a company, inspite of 'Ac�ve Business Outside India (ABOI)' on 

fulfilment of prescribed condi�ons³³⁵, POEM shall be in India.

A company is a resident in India for the previous year, if it is either an 

Indian company or during the previous tax year, its place of effec�ve 

management (POEM) is in India. POEM is defined as a place where key 

management and commercial decisions necessary for the conduct of the 

business of an en�ty as a whole, in substance are made.³³² If the POEM of a 

company exists in India, it shall be treated as a resident Indian company 

and its worldwide income shall be liable to tax in India. Addi�onally, the 

regular provisions applicable to Indian resident companies shall also be 

applicable to such a company.³³³ 

Interest Income is deemed to accrue or arise in India when it is payable by 

the Government or a resident (except where the interest is paid in respect 

Interest income 

7.1.3. Income Deemed to Accrue or Arise in India 

Certain types of income are deemed to accrue or arise in India under the 

income tax law, and are taxable in India. Non residents can claim tax treaty 

benefits. Income from fees for technical services (FTS) 

of debts incurred or money borrowed or used for a business or profession 

carried on outside India or for making or earning any income from any 

source outside India by a resident). Interest income is deemed to accrue or 

arise in India, even when payable by a non-resident person, where the 

interest is payable for debt incurred or money borrowed for the purposes 

of business or profession carried out in India.³³⁶

Royalty Income

Royalty income is deemed to accrue or arise in India when it is payable by 

the Government or a resident (except where the royalty is paid for a 

business or profession carried on outside India or for making or earning 

any income from any source outside India). Royalty income is deemed to 

accrue or arise in India, even when payable by a non-resident person, in 

respect of any right, property or informa�on used or services u�lised for 

the purposes of a business or profession carried on by such person in India 

or for the purposes of making or earning any income from any source in 

India. Certain excep�ons are provided for payment of lump-sum royalty.  

The Act provides an exhaus�ve defini�on of what cons�tutes royalty. 

Income from Fees for Technical Service is dis�nc�vely taxed (except where 

the fees are paid for services used for a business or profession carried on 

outside India or for making or earning any income from any source outside 

India by a resident).

The ITA provides that where the income deemed to accrue or arise to a 

non-resident is interest, royal�es, or FTS, it will be taxable in India 

irrespec�ve of the fact whether the non-resident has a residence or place of 

business or business connec�on in India or has rendered services in India. 

³³⁶ As per inser�on of Explana�on by Finance Act 2015, w.e.f. April 04, 2016, interest payable 
by Indian Branch of a foreign bank to its foreign HO shall be deemed to be income accruing 
and arising in India since Permanent Establishment of the foreign bank in India shall be 
deemed to be separate from foreign bank. Accordingly, the Indian branch office (Permanent 
Establishment of foreign bank) is required to deduct withholding tax on such interest payment.



The term “business connec�on” is loosely defined in ITA. Over the years 

amendments to incorporate agency principle, Significant Economic Presence 

(SEP) test etc. have been introduced. “Business Connec�on” has a wide and 

uncertain meaning. Inferences as to what would comprise a business 

connec�on emerge mainly from the interpreta�ons of various judicial 

pronouncements. In CIT v. R.D. Aggarwal & Co. (AIR 1965 SC 1526), a 

landmark decision of the Supreme Court, a Business Connec�on was 

defined as: 'A business connec�on involves a rela�on between a business 

carried on by a non-resident which yields profits or gains, and some ac�vity 

in India which contributes directly or indirectly to the earning of those 

profits or gains.'

(a) Agent

Ÿ has no authority, but habitually maintains a stock of goods from which, 

he regularly delivers goods out of stock to a non-resident; 

Business Connec�on is established when the business ac�vi�es are carried 

on through an agent of a non-resident if the agent habitually or performs 

principle role³³⁷, under the following condi�ons: 

Income earned through Business Connec�on/ Significant Economic 

Presence/ Permanent Establishment 

A. Business Connec�on

A business connec�on is a far wider concept than Permanent Establishment 

(PE), which has to be interpreted in a restric�ve manner; thus, even though 

a business connec�on exists, it may not qualify as a PE of the foreign 

enterprise. A non-resident is liable to tax in India, if income is sourced in 

India, but not if it is foreign-source income, unless there is a business 

connec�on or a PE in India.

Certain forms of fund management ac�vity by eligible offshore investment 

fund managers are outside the purview of business connec�on, subject to 

certain condi�ons.

Ÿ exercises authority in India to conclude contracts on behalf of the non-

resident;

Ÿ secures orders mainly or wholly for the non-resident and its associated 

en��es.

However, a business connec�on is not established if any business ac�vity is 

carried out through an independent agent and that person acts in the 

ordinary course of business. For a business in which all opera�ons are not 

carried out in India, the income in India includes only that part which is 

reasonably a�ributable to the opera�ons carried out in India. The defini�on 

of business connec�on was expanded to include the rela�onship of 

principal, which is in line with an “agency PE” in tax trea�es.³³⁸

Finance Act 2018, introduced the concept of  SEP in the ITA under Sec�on 

9(1)(I) for the taxa�on of non-residents in India, by increasing the scope of 

the defini�on of 'business connec�on' to include taxa�on of the digital 

economy and other forms of business. For this purpose, SEP is defined to 

mean any transac�on in respect of any goods, services or property carried 

out by a non-resident in India, including provisions of downloading of data 

or so�ware in India if the aggregate of payments arising from such 

transac�on(s) during the previous year exceeds an amount of INR 20 

million. Besides, systema�c and con�nuous solici�ng of its business 

ac�vi�es or engaging in interac�on with 300,000 users in India through 

digital means would cons�tute as SEP. These provisions are applicable for 

the year 2022-23. 

(a) such adver�sement which targets a customer who resides in India or a 

customer who accesses the adver�sement through internet protocol address 

located in India;

For determina�on of income of non-residents having a PE in India, the CBDT 

had released a public consulta�on document in April 2019.³³⁹ The 

determina�on of income accruing or arising to a non-resident in India had 

(b) Significant Economic Presence 

Finance Act 2020 inserted a new Explana�on which categorically lists certain 

income that will be a�ributable to the opera�ons carried out in India: 

(b) sale of data collected from a person who resides in India or from a 

person who uses internet protocol address located in India; and

c) sale of goods or services using data collected from a person who resides in 

India or from a person who uses internet protocol address located in India.

³³⁷ Sec�on 16�, Income-tax Act, 1961

³³⁸ Sec�on 9(1), Income-tax, Act, 1961
³³⁹ hps://www.incometaxindia.gov.in/Lists/Press%20Releases/Aachments/757/CBDT_stakeho
lder_comments_Permanent_Establishment_18_4_19.pdf
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A. Business Connec�on
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a business connec�on exists, it may not qualify as a PE of the foreign 
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principal, which is in line with an “agency PE” in tax trea�es.³³⁸
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economy and other forms of business. For this purpose, SEP is defined to 

mean any transac�on in respect of any goods, services or property carried 

out by a non-resident in India, including provisions of downloading of data 

or so�ware in India if the aggregate of payments arising from such 

transac�on(s) during the previous year exceeds an amount of INR 20 

million. Besides, systema�c and con�nuous solici�ng of its business 

ac�vi�es or engaging in interac�on with 300,000 users in India through 
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(a) such adver�sement which targets a customer who resides in India or a 
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For determina�on of income of non-residents having a PE in India, the CBDT 

had released a public consulta�on document in April 2019.³³⁹ The 

determina�on of income accruing or arising to a non-resident in India had 

(b) Significant Economic Presence 

Finance Act 2020 inserted a new Explana�on which categorically lists certain 

income that will be a�ributable to the opera�ons carried out in India: 

(b) sale of data collected from a person who resides in India or from a 

person who uses internet protocol address located in India; and

c) sale of goods or services using data collected from a person who resides in 

India or from a person who uses internet protocol address located in India.

³³⁷ Sec�on 16�, Income-tax Act, 1961

³³⁸ Sec�on 9(1), Income-tax, Act, 1961
³³⁹ hps://www.incometaxindia.gov.in/Lists/Press%20Releases/Aachments/757/CBDT_stakeho
lder_comments_Permanent_Establishment_18_4_19.pdf
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three approaches, the presump�ve taxa�on method, propor�onal method 

and the residuary method. In the absence of separate financial statements 

or accounts of such PE, the tax revenue authori�es invoked the residuary 

method. For restric�ng the broad discre�on to the tax revenue authori�es 

and providing specificity, India proposes to adopt frac�onal appor�onment 

method consis�ng of three factors − sales, manpower and assets. In the 

case of digital businesses, addi�onally a fourth factor 'users' has been 

added. India departs from the global formulatory approach due to prac�cal 

constraints for availability of a consolidated informa�on. The CBDT has 

departed from the Authorised OECD Approach (AOA) of Ar�cle 7(2) of OECD 

Model which a�ributed profits on the basis of Func�ons Assets and Risks 

(FAR) analysis sta�ng that the demand side factors represented by sales is 

not taken into considera�on, and placed reliance on the customary 

approach of Ar�cle 7(4) of the UN Model for such method.  

Deprecia�on on assets is computed either under the straight-line method 

(SLM) or the WDV method. The law generally allows a full or enhanced 

deduc�on to encourage expenditures for scien�fic research. 

7.1.�. �ecuri�es �ransac�on �ax 

The Securi�es Transac�on Tax (STT) was introduced in 2004. STT is payable 

by the buyer and the seller of the securi�es at specified rates on the value 

of the taxable securi�es transac�on.³⁴⁰ STT is levied every �me one buys or 

sells a security listed on the recognised stock exchanges in India. STT is not 

applicable on off-market transac�ons, commodity and currency 

transac�ons. 

Business income comprises profits or gains earned from any business or 

profession. It is computed a�er allowing for deduc�ons of specified 

business expenses. Revenue expenditures are deduc�ble, but capital 

expenditure is not, except where prescribed by law and subject to limits. 

7.1.4. Business Income and Eligible Deduc�ons

For transac�ons of listed 

equity shares on which 

STT has been paid, the 

long-term capital gain 

was exempt up to January 

31, 2018. Subsequently, 

Finance Act 2018 

legislated concessional 

long-term capital gains 

tax at the rate of 10% 

arising from transfer of a listed equity share, or a unit of an equity-oriented 

fund or a unit of a business trust subject to availability of grandfathering 

provisions for accruing up to January 31, 2018 where STT is paid both at 

the �me of purchase and sale of such share or unit. Short-term capital 

gains are taxed at a 15%. The rates are increased by applicable surcharge 

and health and educa�on cess of 4%. 

7.1.6. Capital Gains  

Income from the transfer of a capital asset is taxable under the heading 

'Capital gains'. Capital gains are classified as either “short term” or “long 

term” depending on the holding period of the asset transferred. 

³⁴⁰ A “taxable securi�es transac�on� is a (a) purchase or sale of an equity share in a company 
or a deri�a��e or a unit of an equity-oriented fund, entered into in a recognized stock 
exchange; or (aa)(please check the bulle�ng) sale of unlisted equity shares by any holder of 
such shares under an offer for sale to the public included in an ini�al public offer and where 
such shares are subsequently listed on a recognized stock exchange; or (b) sale of a unit of an 
equity-oriented fund to the mutual fund.

STT IS LEVIED EVERY TIME ONE 
BUYS OR SELLS A SECURITY LISTED 
ON THE RECOGNISED STOCK 
EXCHANGES IN INDIA.
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³⁴¹ The “indexed cost of ac�uisi�on” is an amount that bears to the cost of ac�uisi�on the same 
propor�on as the cost in�a�on index for the year in which the asset is transferred bears to the 
cost in�a�on index for the first year in which the asset was held by the assessee.

Income chargeable as capital gains is computed a�er allowing for the 

deduc�on of the following amounts from the sale considera�on�

Ÿ The cost of acquisi�on of the asset and the cost of any improvement 

thereto.

Indexa�on allows for marking to market the cost of acquisi�on of a long-

term asset.³⁴¹

Ÿ Expenditure incurred wholly and exclusively in connec�on with the 

transfer.

Capital gains tax is not chargeable on specified transac�ons including�

Ÿ A transfer under a gi�, will, or irrevocable trust.

Ÿ A transfer of an asset by a parent to its wholly-owned Indian subsidiary.

Ÿ A transfer of an asset by a wholly owned subsidiary to its Indian holding 

company.

Ÿ A transfer of an asset in an amalgama�on by an amalgama�ng company 

to the amalgamated Indian company.

Ÿ A transfer of an asset in a demerger by a demerged company to the 

resul�ng Indian company.

The Act provides an exemp�on from capital gains tax for transfer of certain 

long-term capital assets, subject to the reinvestment of the considera�on 

received on the transfer of the assets and fulfilment of prescribed 

condi�ons.

Post-April 01, 2020

The Finance Act 2020 abolished DDT regime to bring back the tradi�onal 

regime of taxing dividends in the hands of the shareholders. This implies 

that the dividends shall be taxed depending upon the status of the 

shareholder and subject to withholding tax rates under ITA, or applicable 

rate under the Double Taxa�on Avoidance Agreement (DTAA) for foreign 

shareholders, whichever is lower. The withholding taxes can be claimed as 

credit in the resident country as per the terms of the DTAA. Inter-corporate 

dividends received by a holding company from its subsidiaries are exempt 

to the extent of declara�on by the holding company.

7.1.7. Dividend Dis��i����n �ax

Pre-April 01, 2020
Dividend was not liable to tax in the hands of the receipient. Instead, 

dividend distribu�on tax (DDT) was levied on the amount distributed as 

dividends*, whether out of current or accumulated profits. All equity-

oriented mutual funds were liable to DDT. DDT was payable, even if no 

income tax was otherwise payable by the company on its total income. 

*“Dividend” includes - Any distribu�on by a company of accumulated 

profits, whether capitalized or not, if the distribu�on entails the release by 

the company to its shareholders of all or any part of the assets of the 

company. Any distribu�on to its shareholders by a company of debentures, 

debenture-stock, or deposit cer�ficates in any form, with or without 

interest, and any distribu�on to its preference shareholders of shares by 

way of bonus, to the extent that the company possesses accumulated 

profits, whether capitalized or not.

Similarly, in the case of Mutual Funds, income distributed as dividends, 

which was earlier taxed at the fund level shall now be taxed in the hands of 

the unit-holders. The CBDT issued clarifica�on that the withholding tax 

regime will apply only to dividends declared by domes�c mutual funds and 

not on capital gains arising out of redemp�on of mutual funds. Extending 

the principle further, investors par�cipa�ng in infrastructure investment 

trusts (InVit) and real estate investment trusts (ReIT) shall be equally liable 

to normal rates of tax.
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An applica�on can be made to the Assessing Officer for lower/ NIL 

deduc�on of tax by payer or payee. 

Carry-forward of business losses which cannot be set off in a fiscal year are 

permi�ed up to a maximum of eight years immediately following the year 

to which the losses relate. The eight-year limita�on period does not apply 

to the carry-forward of unabsorbed deprecia�on, which can be carried 

forward indefinitely. Loss from business income cannot be set off against 

salaried income.

Withholding tax rules apply on several payments to residents and non-

residents. Specified persons (including Foreign company) are required to 

withhold and deposit tax into the government treasury on specified 

payments, such as salaries, interest on securi�es, dividends, interest other 

than interest on securi�es, winnings from lo�eries, crossword puzzles, 

horse races, payments to contractors and subcontractors, brokerage fees, 

payments for job work, rent, fees for professional or technical services, 

commissions, and payments to non-residents. The withholding tax rates 

vary depending on the nature of the payment. Failure to withhold a�racts 

mandatory interest, penal�es, and possible prosecu�on.

7.1.8. Set off and Carry-Forward of Losses

Set off of losses is permissible in the fiscal year in which it is generated. The 

general rule is that if the net result of any source of income is a loss, such 

losses can be set off against income from any other source earned in that 

fiscal year. This is subject to excep�on that losses from specula�on 

business can be set-off only against profits from the specula�on business. 

Loss from house property income, to the extent it does not exceed INR 

200,000, can be set-off against income from any other source.

Loss from the sale of a short-term capital asset can be carried forward and 

set off against income under the heading “capital gains” subject to a 

limita�on of eight years. If a loss relates to a long-term capital asset, it can be 

carried forward and set off only against income under the heading “capital 

gains” in respect of any other long-term capital asset. If income tax return is 

not filed by the due date, business losses cannot be carried forward. 

7.1.9. Withholding Tax Provisions

For determining whether a par�cular payment is chargeable to tax, 

deeming provisions of business connec�on and indirect transfers, as well as 

specific provisions of royalty, fee for technical services, interest etc. should 

be analyzed. Further, an applica�on of the concept of PE, withholding tax 

rates and Limita�on of Benefits (LOB) under DTAA should be examined. 

Compliance requirements rela�ng to withholding tax include 

documenta�on like Tax Residency Cer�ficate (TRC), No PE cer�ficate, Tax 

Iden�fica�on Number in the resident country, PAN (Permanent Account 

Number) of payee, etc. for obtaining the benefit of DTAA. 

India, as part of the G20 OECD BEPS Inclusive Framework has signed the 

�ul�-lateral Instrument under Ac�on Plan 15. Accordingly, several Indian 

tax trea�es have been modified. Synthesised texts of all modified tax 

trea�es are not yet available. It is therefore important to cross-check 

applicability of treaty provisions on OECD’s website as well.

WITHHOLDING TAX RATES TAX RATE 

Paid to domes�c company Paid to foreign company

10% (d) (g)

10% (d) (g)

10% /2% (d) (e) (g)

10% /2% (d) (f) (g)

20% (a)

20% /5% (a) (b) (d)

10% (a) (c) (d)

10% (a) (c) (d)

Dividends

Interest

Royalty from patents, 
know-how, etc.

Fee for technical services (FTS)
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f. Withholding tax rate of 2% will apply in case of fees for technical services (not 

being a professional service) and 10% in other cases. 

e. Reduced withholding tax rate of 2% to apply on royalty paid to residents in 

considera�on for sale, distribu�on or exhibi�on of cinematographic films. 

c. Royalty or FTS: Foreign corpora�ons are taxed with respect to royal�es or 

FTS at the rate of 10% on a gross basis. 

Withholding tax rates applicable for tax year 2020-21 for payment to domes�c 

company has been reduced by 25% w.e.f. 14 May 2020 in the wake of COVID-19 

pandemic. 

d. If PAN of the payee (PAN or other specified details/documents in case of a 

non-resident payee) is not available, tax will be withheld at an applicable rate 

or at a penal rate of 20%, whichever is higher. 

b. This rate of 5% only applies to interest on foreign currency loans. Any other 

interest is subject to tax at a normal applicable rate of 20% to foreign 

corpora�ons. 

Notes:

a. The rates listed above for withholding tax must be increased by applicable 

surcharge with reference to the income slabs as indicated in the surcharge 

table and HEC of 4%.

TDS on E-commerce transac�ons 

Finance Act 2020 has introduced requirement of withholding taxes 

deduc�on of 1% on the gross amount of sales or services or both made by 

e-commerce par�cipant to an e-commerce operator. An exemp�on from 

TDS is provided in cases where the gross amount of sales or services or 

both made during the year by an e-commerce par�cipant (being individual 

or HUF) does not exceed IN� 5 �akhs and such par�cipant provides his PAN 

or Aadhaar to the e-commerce operator.

KEY TERM DEFINITION 

E-commerce operator

E-commerce par�cipant

Any person owns, operates or manages digital or 
electronic facility or pla�orm for electronic commerce) 
while making payment to E-commerce par�cipant.

A person resident in India selling goods or providing 
services or both, including digital products, through 
digital or electronic facility or pla�orm for electronic 
commerce.

In case of companies subject to Insolvency and Bankruptcy Code (IBC),  

MAT provisions are relaxed to provide that book profit can be reduced by 

the aggregate of brought forward book loss and unabsorbed deprecia�on 

whichever is lower. Similar relaxa�on has been provided for companies 

wherein the board of directors have been appointed by the Central 

Government. 

Minimum Alternate Tax (MAT) was introduced by the Finance Act of 1987 

to tax 'zero tax companies' i.e., those companies which show zero or 

negligible income due to tax exemp�on, despite book profits, to avoid tax. 

MAT rate of 15% plus applicable surcharge and cess is applicable on the 

profits disclosed in the financial statements subject to prescribed 

adjustments. MAT provisions do not apply to companies op�ng for 

concessional new rates of tax of 15% or 22%.³⁴²

7.1.10 Minimum Alternate Tax

³⁴² According to the Taxa�on �aw (Amendment) Ordinance, 2019, companies exercising the 
op�on under sec�ons 115BAA or 115BAB of the ITA have been excluded from the applicability 
of MAT.
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A) Pres�m���e Tax System

ITA makes special provisions for the computa�on of profits and gains under 

a presump�ve tax system. The method provides for taxa�on on gross 

income at specified rates, subject to certain condi�ons. Businesses en�tled 

to use presump�ve tax regime include:

There are different categories of taxes for specialised businesses as 

detailed below:

For Residents:

Ÿ Engaged in any business except plying, hiring or leasing goods carriages, 

agency business, legal, medical, engineering, architectural or 

accountancy or technical consultancy, commission or brokerage income, 

with turnover not exceeding INR 100 million, having 95% of earned 

receipts and expenditure spends in non-cash modes.

The Finance Act 2021 has liberalized MAT provisions in rela�on to a change 

made to reflect secondary adjustments or APA adjustments made for prior 

years in current year's income. For the years in which taxpayer has paid 

corporate tax, and as a result of APA/Secondary adjustment, addi�onal 

corporate tax liability arises, taxpayer now can apply to avail the  beneficial 

effect for such adjustments to the book profit. This will ensure that a 

taxpayer is able to u�lize the tax paid for such years which could have 

lapsed.

Subject to certain condi�ons, with respect to tax paid on book profits, a 

credit equivalent to the difference between the tax paid on book profits 

and tax payable on total income computed under the normal provisions of 

the IT Act is allowed in the year taxable income arises. The credit can be 

carried forward for 15 years (star�ng immediately from the succeeding  

assessment year in which such credit was generated) but no interest will 

accrue to the taxpayer in respect of such credit.

Ÿ Engaged in any business except plying, hiring or leasing goods carriages, 

agency business, legal, medical, engineering, architectural or 

accountancy or technical consultancy, commission or brokerage income, 

with turnover not exceeding INR 20 million.

Taxa�on of Some S�ecia�ised ��sinesses or So�rces of Income

For Non-residents:

Ÿ Business of opera�ng aircra� for carriage of passengers and goods on a 

deemed profit of 5% of total revenues.

Ÿ Retail trade in goods or merchandise (total turnover not exceeding INR 

4 million).

Ÿ Carrying on specified professional services or a no�fied profession³⁴³ 

with aggregate gross receipts not exceeding INR 5 million.

Ÿ Business of plying, hiring, or leasing goods carriages that own not more 

than ten goods carriages.

Ÿ Services or facili�es in connec�on with hiring of plant or machinery for 

prospec�ng, extrac�on, or produc�on of mineral oils on a deemed 

profit of 10% of total revenues.

Ÿ Engaged in civil construc�on business for turnkey power projects 

approved by the Central Government on a deemed profit of 10% of 

total revenues.

Ÿ Foreign Shipping for carriage of passengers and goods on a deemed 

profit of 7.5% of revenues, including demurrage or handling charges.

³⁴³ Every person carrying on legal, medical, engineering or architectural profession or the 
profession of accountancy or technical consultancy or interior decora�on or any other 
profession as is no��ed by the �oard in the Official �a�ee shall keep and maintain such 
books of account and other documents as may enable the Assessing Officer to compute his 
total income in accordance with the provisions of this Act.
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B) Foreign Por�olio Investments (FPIs)

A separate taxa�on code is provided for taxing FPIs deriving income from 

securi�es and the transfer of capital assets as follows:

Table 8: Rates for Tax on Income of FPIs  

10%

on Long-term capital gains³⁴⁵         

on Dividend income

20%

on income from securi�es³⁴⁴ 
(other than dividend income) 

20%

(15% if STT is paid on same)

on Short-term capital gains         

30% 

In general, GAAR is not applicable to FPIs in case treaty benefit is not 

availed. Further, General An�-Avoidance Provisions (GAAR) shall not apply 

to FPIs if the jurisdic�on of FPI is finali�ed based on non-tax commercial 

considera�ons, and the main purpose of the arrangement is not to obtain a  

tax benefit.³⁴⁷ GAAR provisions shall also not be applicable on the 

investment made by non-resident person by way of offshore deriva�ve 

instruments or otherwise, directly or indirectly, in an FPI. MAT provisions 

The above rates can be reduced with applicability of DTAA provisions.³⁴⁶

All other income is taxable under the IT Act's general provisions. The 

relaxa�on for non-applicability of provisions of indirect transfer of shares 

has been restricted to Category-I FPI and fund managers which are from 

countries compliant with the Financial Ac�on Task Force Rules. Hence, 

Category II investors comprising of funds from Cyprus, Jersey, Guernsey, 

Bri�sh Virgin Islands, Cayman Islands, etc. are subject to indirect transfer 

tax provisions. 

³⁴⁴ Interest income taxed at the rate of 5% under Sec�on 1�4LD.
³⁴⁵ LTCG tax was nil before the levy of tax of 10% was introduced in the Finance Act 2018. 
³⁴⁶ The Finance Act 2021 has amended the sec�on to provide that tax treaty rate of deduc�on 
will be applicable if the FPI furnishes the tax residency cer��cate. 
³⁴⁷ CBDT Circular No. 7 of 2017 dated January 27, 2017 (F.no. 500/43/2016-FT&TR-IV). ³⁴⁸ CBDT Instruc�on No. 18/2015 dated December 23, 2015 (F.No. 153/12/2015-TPL).

do not apply to a foreign company, including FPIs wherein the taxes paid on 

income earned is lower than 15%.³⁴⁸  

Deriva�ves are financial instruments, such as futures and op�ons that 

derive their value from underlying securi�es including bonds, bills, 

currencies, and equi�es. There are no specific rules for deriva�ve trading 

within the tax regime. Income derived from trading in deriva�ves may be 

characterised under either the heading “profits and gains from business or 

profession” or “capital gains,” depending on the business and the 

transac�on. 

Pass through status (income taxable in the hands of investor) is available in 

respect of income from investment in Venture Capital Undertaking (VCU), 

AIF (Category I and II) subject to sa�sfac�on of prescribed condi�ons under 

SEBI (VCF) Regula�ons 199� or SEBI (AIF) Regula�ons 2012 (AIF 

Regula�ons). Hence, income of a venture capital company or fund set up to 

raise funds from investment in a venture capital undertaking is exempt 

from tax and con�nues to be exempt even if the shares of the venture 

capital undertaking are subsequently listed on a recognised stock exchange 

in India. The funds can be set up as a trust, company, LLP or a body 

corporate. 

There are no specific provisions in the tax laws rela�ng to the taxability of 

private equity investments. Tax on private equi�es is governed by normal 

provisions applicable to capital gains on securi�es. 

C) Private Equity 

Finance Act 2021 has provided that income earned by non-resident arising 

from the transfer of non-deliverable forward contracts entered with an 

offshore banking unit of the IFSC which has commenced opera�ons on or 

before March 31, 2024 will be exempt. 

E) Income from Venture Capital Companies and Funds (AIFs, InVITs, ReITs)

D) Income from Deriva�ves, �p�ons and Futures 
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do not apply to a foreign company, including FPIs wherein the taxes paid on 

income earned is lower than 15%.³⁴⁸  

Deriva�ves are financial instruments, such as futures and op�ons that 

derive their value from underlying securi�es including bonds, bills, 

currencies, and equi�es. There are no specific rules for deriva�ve trading 

within the tax regime. Income derived from trading in deriva�ves may be 

characterised under either the heading “profits and gains from business or 

profession” or “capital gains,” depending on the business and the 
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Pass through status (income taxable in the hands of investor) is available in 

respect of income from investment in Venture Capital Undertaking (VCU), 

AIF (Category I and II) subject to sa�sfac�on of prescribed condi�ons under 

SEBI (VCF) Regula�ons 199� or SEBI (AIF) Regula�ons 2012 (AIF 

Regula�ons). Hence, income of a venture capital company or fund set up to 

raise funds from investment in a venture capital undertaking is exempt 

from tax and con�nues to be exempt even if the shares of the venture 

capital undertaking are subsequently listed on a recognised stock exchange 

in India. The funds can be set up as a trust, company, LLP or a body 

corporate. 

There are no specific provisions in the tax laws rela�ng to the taxability of 

private equity investments. Tax on private equi�es is governed by normal 

provisions applicable to capital gains on securi�es. 

C) Private Equity 

Finance Act 2021 has provided that income earned by non-resident arising 

from the transfer of non-deliverable forward contracts entered with an 

offshore banking unit of the IFSC which has commenced opera�ons on or 

before March 31, 2024 will be exempt. 
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D) Income from Deriva�ves, �p�ons and Futures 

An Introduc�on to Taxa�on in India | 1�0



181 | Doing Business in India

securi�es (capital gains) from overseas investments made by Category-III 

IFSC AIFs. Further, income from securi�za�on trust under ‘head profits and 

gains from business and profession’ to the extent such income is 

a�ributable to units held by non-residents shall also be exempt. The 

following rate of taxes shall be applicable:-

on Short-term capital gains
(15% if STT is paid on same)

30%

on Dividend income

10%

on Income from securi�es³⁵⁵ 
(other than dividend income) 

10%

on Long-term capital gains³⁵⁶

10% 

The income (other than business income) distributed by AIFs will be taxed 

in the hands of the investors in the AIF at rates generally applicable to such 

investors.³⁵³ This is applicable even if the profits have not actually been 

distributed by the AIF to the investors. Losses of the AIF, however, cannot 

be passed on to the investors but can be carried forward for set off in 

subsequent financial years. The profits distributed to domes�c investors 

are not subject to withholding tax provisions as they are not applicable to 

AIF (Category I and II)³⁵⁴. Category III AIFs' income will be taxed at the 

investment fund level at marginal rate of tax and the tax obliga�on will not 

pass through to unit holders. 

Returns from investments in a venture capital company³⁴⁹ or venture 

capital fund³⁵⁰ is characterized as income from investments made directly 

in the venture capital undertaking³⁵¹ and is exempt from tax. On November 

07, 2017, CBDT through a circular³⁵² provided for exemp�ng certain 

investment funds, including private equity and venture capital funds from 

the applicability of the indirect transfer provisions.

A Special regime for Category III AIFs located in IFSC was introduced by The 

Taxa�on and Other Laws (Relaxa�on and Amendment of Certain 

Provisions) Act, 2020. The income arising to such en�ty as a result of 

transfer of securi�es (other than shares of an Indian company) shall be 

exempt. This exemp�on includes income from transfer of debt securi�es or 

deriva�ves issued by Indian companies irrespec�ve of whether they are 

listed on a stock exchange located in IFSC and income from transfer of 

³⁴⁹ A “venture capital company” is a company that (1) has been granted a cer�ficate of 
registra�on under the Securi�es and Exchange Board of India, Act, 1992, and the regula�ons 
thereunder; and (2) fulfills the condi�ons as may be specified, �ith the approval of the Central 
Government, by the Securi�es and Exchange Board of India in the Official Gazee.
³⁵⁰ A “venture capital fund” is a fund that (1) operates under a trust deed registered under the 
provisions of the Registra�on Act, 1908 or as a venture capital scheme made by the Unit Trust 
of India established under the Unit Trust of India Act, 1963; (2) has been granted a cer�ficate 
of registra�on under the Securi�es and Exchange Board of India Act, 1992, and the regula�ons 
thereunder; and (3) fulfills the condi�ons as may be specified, �ith the approval of the Central 
Government, by the Securi�es and Exchange Board of India in the Official Gazee.
³⁵¹ A “venture capital undertaking” is an undertaking referred to in the Securi�es and Exchange 
Board of India (Venture Capital Funds) Regula�ons, 1996, made under the Securi�es and 
Exchange Board of India Act, 1992 (15 of 1992), and no�fied as such in the Official Gazee.
³⁵² CBDT Circular No. 28 of 2017.
³⁵³ Sec�on 115UB of the ITA
³⁵⁴ Chapter XIID and XIIE of the ITA

Similarly, pass through status has also been accorded to InVITs and ReITs 

(together “business trusts”) implying that the business income (interest 

and rental income) earned is taxable in the hands of the investors and not 

taxable in the hands of the business trust. The dividend income earned by 

business trusts are exempt subject to prescribed condi�ons. Apart from the 

listed category, any other income shall be taxable in the hands of the 

business trust at maximum marginal rate.  Income (interest, rental and 

dividend income) distributed to the investors shall be subject to 

withholding tax rate of 10%. In case of non-residents, the rate are subject 

to the rates prescribed in the DTAA. Income (other than business income) 

distributed by such trusts will be exempt in the hands of the investors. 

Any income which arises to, or is received to non-resident investor by AIF 

or on transfer of AIF units on a recognised stock exchange located in IFSC 

Centre (and the considera�on for such transac�on is payable in foreign 

currency) is exempt.

³⁵⁵ Interest income taxed at the rate of �% under Sec�on 1��LD.
³⁵⁶ LTCG tax was nil before the levy of tax of 10% was introduced in the Finance Act 2018. 
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Finance Act 2020 legislated a 100% tax exemp�on on dividends, interest 

and long-term capital gains on investment in infrastructure³⁶⁰ made by 

no�fied sovereign wealth funds (SWFs), no�fied pension funds and WOS  

of Abu Dhabi Investment Authority, subject to the condi�ons that the 

investments are made before March 31, 2024 and have a minimum lock-in-

period of three years. 

Capital gains on the transfer of GDRs from one non-resident to another 

non-resident is exempt. Further, a specific exemp�on from capital gains tax 

on the conversion of GDRs into equity or debentures is available. Long term 

capital gains on the sale of GDRs to a resident is taxed at 10%. Withholding 

tax rate of 10% is applicable on interest and dividend earned on GDRs. 

I) Sovereign Wealth Funds on Investments in Infrastructure Sector

Investor on RDB issued Indian Company. Further, no capital gain is 

applicable on transfer of such bonds from one non-resident bondholder to 

another non-resident. Indian rupee apprecia�on shall be ignored to 

compute the full value of considera�on at the �me of redemp�on of RDB. 

1. Earlier the investment could only be made in (a) InvITs³⁶¹ (b) eligible  

en��es or (c) AIF having 100% investment in eligible en��es. The Finance 

Act 2021 has reduced the investment requirement. Furthermore, the list of 

eligible en��es has expanded to cover investments in InvITS. In addi�on, 

the scope of investment is expanded to even cover (d) new Indian 

companies having more than investment 75% in one or more infrastructure 

companies and (e) NBFC-IDF/IFC having minimum 90% lending to one or 

more infrastructure en��es. Further, the exemp�on under this clause shall 

be calculated propor�onately if the aggregate investment of holding 

company in Infrastructure Company or companies or NBFC-IDF/IFC is less 

than 100%.

H) Tax on Global Depository Receipts (GDRs)

The tonnage tax regime is a special scheme for compu�ng income from the 

opera�on of qualifying ships.³⁵⁷ A shipping company has the op�on to be 

governed by this scheme. The total income³⁵⁸ is the aggregate tonnage 

income of each qualifying ship based on the daily tonnage for the number 

of days for which the ship is operated as a qualifying ship. While tax 

deprecia�on is allowed, other deduc�ons and set-off of losses, ordinarily 

available to a business, are not allowable. The scheme provides for deemed 

income assessment at 7.5% of carriage of passengers, livestock, mail, or 

goods shipped from any port in India, on account of carriage of passengers, 

livestock, mail or goods shipped to any port outside India.

G) Tax on Rupee Denominated Bonds (RDBs)

The Finance Act 2021 has provided that no tax should be deducted on 

dividends paid to business trusts. 

In case the Special Purpose Vehicle (SPV) paying dividends to a business 

trust does not opt for the concessional corporate tax rate, dividend income 

shall be exempt in the hands of investors of such business trust.

Concessions have been made available to RDBs from Finance Act 2017. 

Where the debt is raised by an Indian company or Business Trusts (REITs or 

InvITs) through issuance of RDB also called 'Masala Bonds' to a non-

resident/ foreign company (issued before July 01, 2023), a concessional 

withholding tax rate of 5%³⁵⁹ on interest income shall be applicable. 

Besides, 5% withholding tax shall be applicable on interest payments made 

(from June 01, 2013 to July 01, 2023) to an FII/FPI or a Qualified Foreign 

F) Tonnage Tax Regime

³⁵⁷ A qualifying ship, subject to certain exclusions, is a registered sea-going ship or vessel of 
fi�een net tonnage or more that has a valid cer�ficate indica�ng its net tonnage. It specifically 
includes inter alia a sea-going ship or vessel the main purpose of which is providing goods or 
services of a kind normally provided on land.
³⁵⁸ The income that will be eligible for the tonnage tax scheme is the relevant shipping income 
that comprises profits from the core ac�vi�es of opera�ng qualifying ships, shipping contracts 
in respect of earnings from pooling arrangements or affreightment, specific shipping trade of 
onboard or onshore ac�vi�es of passenger ships, including fares and food and beverages 
consumed on board, specific shipping trade of slot charters, space charters, joint charters, 
feeder services, and container box leasing of container shipping. In addi�on, income from 
incidental ac�vi�es, such as mari�me consultancy charges, income from loading or unloading 
cargo, ship management fees, remunera�on received for managing vessels and mari�me 
educa�on, and recruitment fees, will be eligible.
³⁵⁹ Applicable surcharge and educa�on cess shall be added.

³⁶⁰ Investment made in the form of debt or share capital or unit, in (a) business trust i.e InViT 
or ReIT, (b) a company or enterprise or an en�ty carrying on the business of developing, or 
opera�ng and maintaining, or developing, opera�ng and maintaining any infrastructure 
facility as defined in the �xplana�on to clause (i) of sub-sec�on (�) of sec�on �0-IA or such 
other business as the Central Government may, by no�fica�on in the ��cial Ga�ee, specify 
in this behalf; or (c) a Category-I or Category-II AIF having 100% investment in one or more of 
the company or enterprise or en�ty referred to in item (b)
³⁶¹ Referred in �ec�on �0-IA �xplana�on � of the ITA
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LOCATION BENEFIT

Companies located in 

Interna�onal Financial 

Service Centers (IFSCs)

Undertakings/units 

located in SEZs 

Ÿ Exemp�on to royalty income earned by non-

resident on aircra� lease rentals paid by unit of an 

IFSC fulfilling specified condi�ons³⁶²

Ÿ Reduced MAT rate of 9%

Ÿ 100% tax holiday for 10 consecu�ve years out of 

15 years

Ÿ Specified relaxa�on from STT, Long-term Capital 

Gains Tax and Commodi�es Tax

Deduc�on is available to units setup in a SEZ in a 

phased manner as under:

(i) 100% deduc�on in respect of export profits for first 

five years

(ii) 50% deduc�on in respect of export profits for the 

next five years

(iii) 50% of export profits, provided that the profits are 

transferred to a Special Economic Zone Reinvestment 

Reserve Account for the purpose of acquiring plant or 

machinery within three years.

J) Special Tax Incen�ves

Under some instances, special tax incen�ves are available to businesses, 

summarized in the table below :

K) Offshore Banking Units 

Interest income payable to non-resident by a unit located in IFSC in respect 

of money borrowed by it on or a�er 01-09-19 shall be exempt. The Finance 

Act 2021 also provides exemp�on in respect of income a�ributable to the 

investment division of the offshore banking unit (to the extent a�ributable 

and computed in a prescribed manner) which has commenced opera�ons 

on or before March 31, 2024. 

The Finance Act, 2011 added Sec�on 94A, empowering government with 

wide powers to designate any country as a No�fied Jurisdic�onal Area 

(NJA) on the basis that there is lack of effec�ve exchange of informa�on 

with India. The provisions are briefly summarized below:

Ÿ A transac�on with a person located in a no�fied jurisdic�on would be 

deemed to be an interna�onal transac�on between two related par�es 

and consequently, such as a transac�on would be subject to transfer 

pricing regula�ons. 

Ÿ Payments made to a person located in a no�fied jurisdic�on, where 

withholding of tax at the source applies, would be subject to tax 

withholding to 30 percent, or the prescribed rate, whichever is higher.

7.2 TOOLBOX MEASURES

Ÿ To discourage / regulate transac�ons with persons located in any 

jurisdic�on which does not effec�vely exchange informa�on with India.

Ÿ A taxpayer making payments to a financial ins�tu�on located in the 

no�fied loca�on will not be eligible for a tax deduc�on for the 

payments.

Finance Act 2018 legislated interest deduc�on cap, in line with OECD BEPS 

Ac�on Plan 4. It provides that the Indian company, or a PE of a foreign 

company claiming interest expenditure with respect to debt issued by an 

associated enterprise from non-resident lender exceeding INR 10 million, 

shall not be allowed, if it exceeds 30 percent of its earnings before such 

interest, tax and amor�za�on charge. The excess interest can be carried 

forward and deduc�on can be claimed in successive years, up to a 

maximum of eight years. 

Finance Act 2016 legislated patent box regime with the purpose of 

encouraging indigenous R�D ac�vi�es in line with OECD BEPS Ac�on Plan 5. 

The aim of the concessional taxa�on regime is to provide an incen�ve for 

Indian resident companies to commercialize exis�ng patents and to develop 

new innova�ve patented products. Royalty shall be taxable at the rate of 

10% (plus surcharge and cess) on gross basis.   

7.4 LIMITATION ON INTEREST DEDUCTION 

7.3 PATENT BOX REGIME 

³⁶² Finance Act, 2021
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Reorganiza�on, or business restructuring, is a process where a company 

does a revamp of its current strategy, setup, and opera�ons. Typically, 

businesses go through reorganiza�on when they have financial troubles, 

new management or a structural change. While there can be mul�ple 

reasons why a business will go through reorganiza�on, below are the 

common types of restructuring:

Ac��isi�on o� Stock:

When an exis�ng business is to be acquired, the most easy way to acquire 

a business is to acquire the shares of the company. The buyer would 

ordinarily need to withhold taxes prior to making payment to the seller for 

the acquisi�on of the stock, if the seller is a non-resident.  

A no-objec�on cer�ficate under the domes�c tax laws is typically obtained 

by the buyer to ensure no past tax liability is pushed by seller to the buyer. 

Guidelines have been issued for streamlining the procedure for the issue of 

no-objec�on cer�ficates by the revenue authori�es, laying out specific 

�melines to respond to the applicant. 

In the case of acquisi�on of shares at a price less than the fair market value 

of such shares, the difference between such fair market value (FMV) and 

the considera�on paid will be taxable in the hands of the recipient of the 

shares as ordinary income. Certain tax-neutral transfers fall outside the 

purview of the above provisions. The buyer is required to obtain an FMV 

report under specified rules provided in the income tax statute. 

In the case of an acquisi�on of specific business undertaking consis�ng of 

assets and liabili�es, the ITA provides a specific method to compute tax on 

such transac�on which is known as slump sale transac�on. 

The buyer would need to withhold taxes where the seller is a non-resident 

and if protec�on under a tax treaty is not available to the seller for such 

income. This requirement would apply where the business assets and 

liabili�es are sold by the Indian branch or liaison office of a non-resident 

seller.

7.5 BUSINESS REORGANIZATION 

Ac��isi�on o� B�siness Assets or Undertakings: 

In the case of sale of business assets and liabili�es, the considera�on is first 

received by the company which owns the undertaking and then distributed 

to the shareholders. It involves two levels of tax i.e. (i) capital gains tax for 

the seller of the undertaking and subsequently (ii) tax for shareholders at 

the �me of the profit/dividend distribu�on. Although these are seller 

issues, they could impact the pricing and nego�a�ons of the deal from a 

buyer's perspec�ve. Prepaid taxes and other tax credits (such as indirect 

tax credits, including goods and services tax (GST)) do not normally transfer 

to the buyer upon an acquisi�on of business assets and liabili�es. The 

acquisi�on of business assets and liabili�es may require a no-objec�on 

cer�ficate from the revenue authori�es to ensure that the transfer is not 

treated as void due to any tax demand arising from pending proceedings 

against the seller as of the date of transfer.  

Finance Act 2021 has made the amendment to the defini�on of Slump Sale 

to cover all forms of transfer even if the se�lement of considera�on is 

through non-cash modes, by way of issue of bonds, shares 

(equity/preference), and not outright cash considera�on. 

Finance Act 2021 has specially excluded the Goodwill arising from a 

business/profession from the defini�on of 'Depreciable asset'. It implies 

that such asset shall not longer be amor�zed but recognized as a capital 

asset in the financial statements of the acquirer. 

A step-up in the cost basis of the business assets is only possible in the case of 

acquisi�on of the business assets of the target company on a going-concern 

basis. The step-up would have to be jus�fied by an independent valua�on 

report. There are specific an�-abuse provisions, under which the step-up 

could be denied if the only purpose of the acquisi�on is to achieve a tax 

advantage. The excess of the considera�on over the fair value of the assets is 

recognised as goodwill or intangibles in the books of the buyer. Intangibles 

(such as trademarks, patents and brand names) are clearly specified as 

depreciable assets under the law. 

Merger or Amalgama�on and �ermergers:

Mergers and demergers are the preferred forms of acquisi�on and internal 

reorganisa�on in India. This is primarily due to a specific provision in the 
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³⁶³ The benefit is available only if the amalgama�ng company has been engaged in the business (in 
which the accumulated loss occurred or deprecia�on remains unabsorbed) for at least three or more 
years, and has held con�nuously (as of the date of the amalgama�on) at least three-fourths of the 
book value of fixed assets that it held prior to the date of amalgama�on. Further, the amalgamated 
company should con�nuously hold for a minimum period of five years from the date of 
amalgama�on, at least three-fourths of the book value of fixed assets so acquired, con�nue the 
business for a minimum period of five years, and fulfill such other condi�ons as may be prescribed to 
ensure the revival of the business of the amalgama�ng company or that the amalgama�on is for a 
genuine business purpose. Further, as per Finance Act 2007 these condi�ons need not be sa�sfied in 
the event of the amalgama�on of – (a) A company owning an industrial undertaking, hotel, or ship 
with another company; (b) A banking company with a specified bank; (c) A public-sector company 
engaged in the business of opera�ng aircra� with another public-sector company engaged in similar 
business.
³⁶⁴ Sec�on-115QA of the ITA

(iv) the transfer of the undertaking is on a going-concern basis. 

(iii) shareholders holding not less than 75% of the shares in the 

amalgama�ng company become shareholders of the amalgamated 

company. 

(iii) shareholders holding a minimum of 75 per cent of the value of shares 

of the demerged company become shareholders of the resul�ng company; 

and 

(i) all the proper�es and liabili�es of the demerged company become the 

proper�es and liabili�es of the resul�ng company and are transferred at 

book value; 

Deduc�ons are permissible for expenditures incurred wholly and 

exclusively for merger or demerger. The deduc�on is allowed equally for 

each of the five successive tax years beginning with the tax year in which 

the amalgama�on or demerger took place.

(ii) the resul�ng company issues shares to the shareholders of the 

demerged company on a propor�onate basis; 

(i) all the property of the amalgama�ng company becomes the property of 

the amalgamated company;

(ii) all the liabili�es of the amalgama�ng company become the liabili�es of 

the amalgamated company;

The term 'Merger' and 'Amalagama�on' are generally used 

interchangeably. Amalgama�on refers to merger of company 

(amalgama�ng company) with another company (amalgamated company) 

that it is undertaken as per Indian corporate laws. This is subject to the 

following condi�ons�

tax law that treats mergers and demergers as tax-neutral, both for the 

target company  and for its shareholders subject to prescribed condi�ons. 

These involve a court or Na�onal Company Law Tribunal (NCLT) approval 

process, and therefore are �me-consuming. 

The term 'Demerger' refers to transfer of one or more of its undertakings 

by the transferor (demerged) company to the transferee (resul�ng) 

company undertaken as per Indian corporate laws and subject to the 

following condi�ons� 

In an amalgama�on, accumulated losses excluding deprecia�on of the 

amalgama�ng company are deemed to be the losses of the amalgamated 

company for the year in which the amalgama�on was carried out. This 

effec�vely extends the carry-forward of losses, subject to certain 

condi�ons,³⁶³ providing a fresh lease for the amalgamated company for 

eight tax years. However, unabsorbed deprecia�on can be carried forward 

without any �me limit. 

Where a company goes through capital reduc�on scheme, it typically pays 

a considera�on to the shareholders. The considera�on paid to the extent 

of accumulated profits of the company as per the ITA is treated as dividend 

Capital Re�uc�o�: 

In a demerger situa�on, accumulated losses and unabsorbed deprecia�on 

of the demerged company rela�ng to the undertakings directly can be 

transferred to the resul�ng company to be carried forward and set off in 

the hands of the resul�ng company. The unabsorbed losses can only be set 

off and carried forward for the unexpired period. Whereas this loss or 

unabsorbed deprecia�on is not so relatable, they are appor�oned between 

the demerged company and the resul�ng company on a pro-rata basis 

depending on the appor�onment of assets between the companies. 

Buy Back of Share Capital:

Companies buying back shares are liable to pay tax @ 20% (plus applicable 

surcharge and cess) on considera�on reduced by the amount received on 

issue of shares.³⁶⁴ The buy back tax is the final tax to be levied. So the tax 

deducted cannot be claimed as a credit by company or the taxpayer.
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³⁶³ The benefit is available only if the amalgama�ng company has been engaged in the business (in 
which the accumulated loss occurred or deprecia�on remains unabsorbed) for at least three or more 
years, and has held con�nuously (as of the date of the amalgama�on) at least three-fourths of the 
book value of fixed assets that it held prior to the date of amalgama�on. Further, the amalgamated 
company should con�nuously hold for a minimum period of five years from the date of 
amalgama�on, at least three-fourths of the book value of fixed assets so acquired, con�nue the 
business for a minimum period of five years, and fulfill such other condi�ons as may be prescribed to 
ensure the revival of the business of the amalgama�ng company or that the amalgama�on is for a 
genuine business purpose. Further, as per Finance Act 2007 these condi�ons need not be sa�sfied in 
the event of the amalgama�on of – (a) A company owning an industrial undertaking, hotel, or ship 
with another company; (b) A banking company with a specified bank; (c) A public-sector company 
engaged in the business of opera�ng aircra� with another public-sector company engaged in similar 
business.
³⁶⁴ Sec�on-115QA of the ITA
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eight tax years. However, unabsorbed deprecia�on can be carried forward 

without any �me limit. 
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a considera�on to the shareholders. The considera�on paid to the extent 
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Capital Re�uc�o�: 
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of the demerged company rela�ng to the undertakings directly can be 

transferred to the resul�ng company to be carried forward and set off in 

the hands of the resul�ng company. The unabsorbed losses can only be set 

off and carried forward for the unexpired period. Whereas this loss or 

unabsorbed deprecia�on is not so relatable, they are appor�oned between 

the demerged company and the resul�ng company on a pro-rata basis 

depending on the appor�onment of assets between the companies. 

Buy Back of Share Capital:

Companies buying back shares are liable to pay tax @ 20% (plus applicable 

surcharge and cess) on considera�on reduced by the amount received on 

issue of shares.³⁶⁴ The buy back tax is the final tax to be levied. So the tax 

deducted cannot be claimed as a credit by company or the taxpayer.
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³⁶⁵ The due date for filing a return for a company, a person whose accounts are to be audited, a 
working partner of a firm, or any other specified person is September 30 of the assessment 
year. In case of assesses who are required to furnish transfer pricing report under sec�on �2E, 
the due date of filing income tax return is November 30 of the relevant assessment year. For 
all other persons, such as individuals, the due date is July 31 of the assessment year. These 
regula�ons have been relaxed as a one �me measure for filing requirement pertaining to the 
year ended March 31, 2020.

Indian income-tax laws specifically iden�fy income which accrues or arises 

or is deemed to accrue or arise in India (taxable income). Every person with 

taxable income (taxpayer) is covered under the provisions of the Act. 

7.6 TAX COMPLIANCE PROCEDURES

distributed to its shareholders. 

Claims for any exemp�ons including exemp�ons under tax trea�es are to 

be made by filing the returns of income. Thus, the requirement of 

obtaining a PAN and filing a tax return extends to even non-residents who 

are seeking exemp�on of tax under treaty provisions. 

A) Payment of Advance Tax

All taxpayers are required to apply for and obtain a Permanent Account 

Number ('PAN'), which is a tax iden�fica�on number for correspondence 

with the Department of Revenue. All taxpayers are required to furnish the 

return of income declaring the income earned during a tax year by a 

specified due date.³⁶⁵

Unless adequate tax is withheld at the source, a taxpayer is required to 

determine its tax liability at the beginning of tax year and pay tax on 'pay as 

you earn' basis. The modali�es are presented in the Table under.

B) Hierarchical Structure of Tax Administra�on 

The authori�es at various levels are empowered to exercise powers under 

the law with regard to discovery, produc�on of evidence, search and 

seizure, requisi�oning books of accounts, calling for informa�on, surveys, 

assessments and inspec�on of company registers.

³⁶⁶ For details see Ministry of Finance, Departments, available at 
hp://www.finmin.nic.in/relatedlinks/departments Last accessed, on March 1, 2021.  
Department of Revenue, available at hp://dor.gov.in/ Last accessed on March 1, 2021. 

Chairperson, Central Board of 
Direct Taxes (CBDT) 

Member 
(Income Tax)

Member 
(Customs)

Member 
(Legal, CX and ST)

Member 
(GST & Tax Policy)

Member
(Administra�on & Vigilance)

Member
(Inves�ga�on)

Member
(IT & Taxpayer Services) 

Member 
(Legisla�on)

Member 
(Personnel and Vigilance) 

Member 
(Inves�ga�on)

Member 
(Revenue)

Member 
(Audit and Judicial)

Chairperson, Central Board of 
Indirect Taxes and Customs (CBIC)

Source: Extracted from the websites of CBDT and CBIC, Department of Revenue, 
Ministry of Finance, Government of India³⁶⁶

The hierarchical structure of the income tax authori�es is shown below�
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Before March 15
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³⁶⁷ This used be 12 months, and prior to that 18 months and 24 months 

Stringent �melines are prescribed under the Act for issue of no�ce, 

comple�on of audit, comple�on of transfer pricing audit, resolu�on of 

ma�ers by the Dispute Resolu�on Panel and finaliza�on of the audit/ 

assessment order. 

Typically, once a case is picked up for scru�ny, the taxpayer is expected to 

file submissions in response to specific ques�ons raised by the tax office.  

The audit is finalized once the submissions have been made and any 

further communica�on emana�ng therefrom has been completed. 

If a taxpayer is aggrieved with the assessment, he may choose to file an 

appeal with the Commissioner of Income Tax (Appeals) (CIT(A)), the first 

appellate authority within 30 days of receiving the order of assessment. 

Post no�fica�on of Faceless Appeal Scheme,  appeal to CIT(A) can be made  

via electronic mode only. 

D) Appellate Procedures 

In cases where the taxpayer has a transfer pricing adjustment, or a non-

resident is subject to an adjustment on the basis of a dra� order, the 

taxpayer can refer the ma�er to a Dispute resolu�on Panel before the 

finaliza�on of the order. The func�oning of the Dispute Resolu�on Panel 

has been discussed in detail later. 

In 2020, India implemented a faceless assessment/ audit scheme for tax 

payers. The scheme is yet to be extended to non-resident taxpayers. Cases 

are picked up for scru�ny based on risk assessment parameters formulated 

by the CBDT.  

C) Assessment / Audit Procedures

Wide powers are conferred on tax officers under India's audit/ assessment 

procedures.  These include powers for not only rou�ne audit and levy of 

penal�es, but also re-assessments, survey, search, seizure, etc. India has 

been trying to increasingly ra�onalize its audit measures. Finance Act 2021 

has reduced the �me limit for audit to nine months from the end of the 

assessment year.³⁶⁷

As per the Finance Act 2020, apart from foreign company, other categories 

An appeal against an order of High Court moves to the Supreme Court 

provided such appeal is cer�fied by the jurisdic�onal High Court to be fit 

for appeal before Supreme Court. In certain cases, special leave can also be 

granted by the Supreme Court under Ar�cle 136 of the Cons�tu�on of 

India against the order of the High Court. The Supreme Court is the Apex 

court, and the judgement issued by it is sacrosanct and is equivalent to 

the law of the land. 

The Finance Act 2009 introduced an alterna�ve form of dispute resolu�on, 

dispute resolu�on panel ('DRP'), to resolve disputes rela�ng to transfer 

pricing and foreign company assessments. The DRP is a collegium of three 

Commissioners expected to adjudicate on a 'dra� order' of assessment.

An appeal against an order of ITAT can be filed before the High Court within 

120 days of receipt of ITAT's order. Such appeal may be filed either by the 

taxpayer or the Chief Commissioner/Commissioner in the form of a 

memorandum of appeal sta�ng the substan�al ques�on of law. 

Subsequently, High Court formulates the ques�on of law and the appeal is 

heard by a bench of not less than two judges. 

An appeal against an order of CIT(A) can be filed before the Income Tax 

Appellate Tribunal ('ITAT') which is the second appellate authority. ITAT is a 

quasi-judicial body cons�tuted by the Central Government, func�oning 

under the Ministry of Law. Both taxpayer and tax authori�es can file an 

appeal before ITAT within 60 days of receipt of CIT(A) order. ITAT is the final 

fact-finding authority. An appeal before ITAT can be filed in the specified 

form in triplicate on payment of the prescribed fee. 

E) Dispute Resolu�on Panel

The DRP is obligated to decide the dispute within nine months from the 

date of receiving the objec�ons. A�er receiving the direc�ons from DRP, 

the AO shall, in conformity with the direc�ons, complete the assessment 

within one month from receiving such direc�ons. DRP orders are not 

appealable by the revenue.

Finance Act 2021 has provided for faceless scheme for ITAT proceedings 

which shall be on similar line as that of faceless appeal scheme.
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³⁶⁷ This used be 12 months, and prior to that 18 months and 24 months 
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Commissioners expected to adjudicate on a 'dra� order' of assessment.

An appeal against an order of ITAT can be filed before the High Court within 

120 days of receipt of ITAT's order. Such appeal may be filed either by the 

taxpayer or the Chief Commissioner/Commissioner in the form of a 

memorandum of appeal sta�ng the substan�al ques�on of law. 

Subsequently, High Court formulates the ques�on of law and the appeal is 

heard by a bench of not less than two judges. 

An appeal against an order of CIT(A) can be filed before the Income Tax 

Appellate Tribunal ('ITAT') which is the second appellate authority. ITAT is a 

quasi-judicial body cons�tuted by the Central Government, func�oning 

under the Ministry of Law. Both taxpayer and tax authori�es can file an 

appeal before ITAT within 60 days of receipt of CIT(A) order. ITAT is the final 

fact-finding authority. An appeal before ITAT can be filed in the specified 

form in triplicate on payment of the prescribed fee. 

E) Dispute Resolu�on Panel

The DRP is obligated to decide the dispute within nine months from the 

date of receiving the objec�ons. A�er receiving the direc�ons from DRP, 

the AO shall, in conformity with the direc�ons, complete the assessment 

within one month from receiving such direc�ons. DRP orders are not 

appealable by the revenue.

Finance Act 2021 has provided for faceless scheme for ITAT proceedings 

which shall be on similar line as that of faceless appeal scheme.
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³⁶⁸ �he addi�onal income tax payable on the income (computed in accordance with specified 
provisions).
³⁶⁹ Such as Denmark, Sweden, South Korea, United Kingdom and United States of America

The Finance Act, 2021 has introduced an alterna�ve form of dispute 

resolu�on, dispute resolu�on commi�ee (DRC) to provide early tax 

certainty to small and medium taxpayers. This intent of the scheme is to 

reduce new disputes and se�ling the issue at the very beginning. 

of Non-residents (e.g individuals, partnership firms, corporate trusts etc) 

can also apply to DRP.

Further, the scheme may authorize reduc�on and/or waiver of penalty and 

immunity from prosecu�on. 

The taxpayers having returned income of 50 Lakhs (or less) and wherein 

the aggregate varia�on is 10 lakhs (or less) shall be eligible under this 

scheme. Such order shall not be arising on account of (i) search ini�ated (ii) 

requisi�on (iii) survey or (iv) informa�on received by exchange of 

informa�on under tax treaty . The taxpayer shall not be eligible to opt for 

such scheme if (i) an order of deten�on has been made under the 

provisions of the Conserva�on of Foreign Exchange and Preven�on of 

Smuggling Ac�vi�es Act, 19�� (ii) prosecu�on for any offence punishable 

under the provisions of the Indian Penal Code, the Unlawful Ac�vi�es 

(Preven�on) Act, 196�, the Narco�c Drugs and Psychotropic Substances 

Act, 1985, the Prohibi�on of Benami Transac�ons Act, 1988, the Preven�on 

of Corrup�on Act, 1988 or the Preven�on of Money Laundering Act, 2002 

has been ins�tuted and such taxpayer has been convicted (iii) prosecu�on 

has been ini�ated by an income-tax authority for any offence punishable 

under the Income-tax Act or the Indian Penal Code or for enforcing any civil 

liability under any law, or such taxpayer has been convicted of any offence 

consequent upon the prosecu�on ini�ated by an Income-tax authority and 

(iv) no�fied under sec�on � of the Special Court (Trial of Offences Rela�ng 

to Transac�ons in Securi�es) Act, 1992.

F) Dispute Resolu�on Commiee 

A taxpayer at any stage of assessment or reassessment (revision) can apply 

to the Income-tax Se�lement Commission ('SETCOM') furnishing the 

requisite par�culars to have the case se�led. However, no applica�on is 

accepted unless the addi�onal income tax payable³⁶⁸ exceeds INR 1 million 

G) Selement Commission

The Finance Act, 2021 has discon�nued SETCOM from February 1, 2021, 

implying that no applica�ons can be filed a�er this date. For pending cases, 

Interim Board of Se�lement shall be cons�tuted consis�ng of three 

members, each being an officer of the rank of Chief Commissioner. The 

cases shall be pending only if the pending applica�ons have not been 

declared as invalid and/or order has not been issued. The powers of ITSC 

shall be equally applicable to the Interim Board. In case of pending 

applica�on, the taxpayer has the op�on of withdrawing �ll �une �0, 2021 

by in�ma�ng the tax officer.

The Mutual Agreement Procedure ('MAP') is an alterna�ve dispute 

resolu�on available to taxpayers for resolving disputes arising out of tax 

trea�es include transfer pricing adjustments, existence of PEs and profit 

a�ribu�on, characteriza�on or classifica�on of income, withholding tax, 

residency among others. MAP resolu�on, once accepted, eliminates 

protracted li�ga�on. India has also entered into Memorandum of 

Understanding with different countries³⁶⁹ wherein the tax collec�on shall 

be kept in abeyance subject to the furnishing of a bank guarantee of an 

amount equal to the amount of tax under dispute and interest accruing 

thereon as per the provisions of the Income-tax Act 1961.

CBDT, via a Press Release,³⁷⁰ has no�fied acceptance of applica�ons 

regardless of the presence or otherwise of Ar�cle 9(2) (or its relevant 

equivalent Ar�cle rela�ng to 'Corresponding Adjustment') in the respec�ve 

DTAA with the other tax jurisdic�on. Ar�cle 9(2) of OECD allows taxpayers 

and the tax along with interest has been paid in advance. An assessee can 

apply for a se�lement once during his life�me. The decision of the 

se�lement is binding on the tax administra�on. Orders passed by the 

SETCOM are final and cannot be appealed against. However, a writ pe��on 

can be filed before the jurisdic�onal High Court only on points of law. It has 

the power to grant the applicant immunity from prosecu�on and 

imposi�on of penalty.

H) Mutual Agreement Procedure
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to the Income-tax Se�lement Commission ('SETCOM') furnishing the 

requisite par�culars to have the case se�led. However, no applica�on is 

accepted unless the addi�onal income tax payable³⁶⁸ exceeds INR 1 million 

G) Selement Commission

The Finance Act, 2021 has discon�nued SETCOM from February 1, 2021, 

implying that no applica�ons can be filed a�er this date. For pending cases, 

Interim Board of Se�lement shall be cons�tuted consis�ng of three 

members, each being an officer of the rank of Chief Commissioner. The 

cases shall be pending only if the pending applica�ons have not been 

declared as invalid and/or order has not been issued. The powers of ITSC 

shall be equally applicable to the Interim Board. In case of pending 

applica�on, the taxpayer has the op�on of withdrawing �ll �une �0, 2021 

by in�ma�ng the tax officer.

The Mutual Agreement Procedure ('MAP') is an alterna�ve dispute 

resolu�on available to taxpayers for resolving disputes arising out of tax 

trea�es include transfer pricing adjustments, existence of PEs and profit 

a�ribu�on, characteriza�on or classifica�on of income, withholding tax, 

residency among others. MAP resolu�on, once accepted, eliminates 

protracted li�ga�on. India has also entered into Memorandum of 

Understanding with different countries³⁶⁹ wherein the tax collec�on shall 

be kept in abeyance subject to the furnishing of a bank guarantee of an 

amount equal to the amount of tax under dispute and interest accruing 

thereon as per the provisions of the Income-tax Act 1961.

CBDT, via a Press Release,³⁷⁰ has no�fied acceptance of applica�ons 

regardless of the presence or otherwise of Ar�cle 9(2) (or its relevant 

equivalent Ar�cle rela�ng to 'Corresponding Adjustment') in the respec�ve 

DTAA with the other tax jurisdic�on. Ar�cle 9(2) of OECD allows taxpayers 

and the tax along with interest has been paid in advance. An assessee can 

apply for a se�lement once during his life�me. The decision of the 

se�lement is binding on the tax administra�on. Orders passed by the 

SETCOM are final and cannot be appealed against. However, a writ pe��on 

can be filed before the jurisdic�onal High Court only on points of law. It has 

the power to grant the applicant immunity from prosecu�on and 

imposi�on of penalty.

H) Mutual Agreement Procedure
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An agent of a non-resident** cons�tutes a representa�ve assessee of a 

taxpayer for the purpose of assessment, reassessment, payment and 

recovery of taxes. A representa�ve assessee is subject to the same du�es, 

responsibili�es, and liabili�es as if the income were received by him.  

Under India's APA program, a taxpayer can achieve certainty for up to nine 

years (five forward plus four rollback years). 

K) Advance Rulings

to claim corresponding tax adjustments in the residence state in case of 

transfer pricing adjustments arising from cross-border transac�ons in the 

source country. CBDT released MAP Guidance in August 2020 in line with 

OECD BEPS Ac�on Plan 1� containing detailed informa�on regarding MAP 

processes for the benefit of taxpayers, tax authori�es, the CAs of India and 

the respec�ve foreign jurisdic�ons in light of the peer review report of 

India, which concluded that India met half of the elements of the BEPS 

Ac�on 1� (minimum standard) on an overall basis.³⁷¹ 

I) Advance Pricing Agreements 

An Advance Pricing Agreement ('APA') is an agreement between a tax payer 

and tax authority to determine the Arm's Length Price ('ALP') of 

interna�onal transac�ons or to specify the manner in which the ALP is to 

be determined. APAs are available for specified transac�ons such as those 

covered under transfer pricing provisions or a�ribu�on of profits to a PE.  

Indian laws provide for unilateral, bilateral and mul�lateral APAs. CBDT has 

laid down detailed procedures for pre-filing consulta�on applica�on, filing 

fees, processing of APA applica�on, and withdrawal of APA applica�on, 

terms and condi�ons of APA, filing of Annual Compliance Report, 

Compliance Audit, revision, cancella�on and renewal of APA, etc.  

J) Representa�ve Assessee

To provide clarity in taxa�on and reduce li�ga�on, a procedure for advance 

rulings was introduced in 1993. The Authority for Advance Rulings ('AAR') is 

a quasi-judicial body, primarily set-up to provide certainty and avoiding 

protracted li�ga�on. �or non-residents, advance rulings can be sought in 

respect of the following:

³⁷⁰ CBDT Press Release dated November 27, 2017
³⁷¹ hps://www.incometaxindia.gov.in/news/map_guidance_7_8_2020.pdf ³⁷² CBDT No��ca�on No. 7� dated October 28, 2014.

** According to sec�on 1�� (1) of the Income-tax Act, (1) an “agent� in rela�on to a 

non-resident includes any person in India:

(a) Who is employed by or on behalf of the non-resident; or

(b) Who has any business connec�on with the non-resident; or

(c) From or through whom the non-resident is in receipt of any income, whether 

directly or indirectly; or

(d) Who is the trustee of the non-resident.

and includes also any other person who, whether a resident or non-resident, has 

acquired by means of a transfer, a capital asset in India :

However, a broker in India who deals only with or through a non-resident broker is 

not deemed to be an agent in respect of any transac�on with non-residents if the 

following condi�ons are ful�lled:

(i) The transac�ons are carried out in the ordinary course of business through the 

broker.

(ii) The non-resident broker is carrying out the transac�ons in the ordinary course of 

his business and not as a principal. 

(2) No person shall be treated as the agent of a non-resident unless he has had an 

opportunity of being heard by the Assessing Officer as to his liability to be treated as 

such.

Ÿ Transac�ons undertaken or to be undertaken by a non-resident 

applicant.

Ÿ Transac�ons undertaken or to be undertaken by a resident with a non-

resident.

Advance rulings may be obtained from the AAR on an applica�on in the 

prescribed form. Advance rulings are �me-bound, and a ruling is required 

to be pronounced within six months from the receipt of the applica�on. An 

applicant is en�tled to represent his case before the AAR either personally 

or through a representa�ve.

Ÿ In case of a resident, an advance ruling can be sought in respect of a 

transac�on which has been undertaken or is proposed to be 

undertaken by the resident applicant for an aggregate value of INR 1 

billion or more.³⁷²

Ÿ Advance ruling sought by a no�fied class or category of residents 

(public sector companies).

Ÿ Issue rela�ng to computa�on of total income pending before any tax 

authority or the Appellate Tribunal.
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L) Tax Payer Charter, 2020

The AAR may also determine whether an arrangement undertaken or 

proposed to be undertaken by either a resident or a non-resident is an 

impermissible avoidance arrangement under GAAR. An advance ruling is 

binding on the applicant and the Department of Revenue³⁷³ with respect to 

the transac�on for which the ruling was sought. However, a writ pe��on 

can be filed before the High Court, and eventually the Supreme Court at 

the instance of either party.

The Finance Act 2021 has provided for cons�tu�on of 'Board for Advance 

Ruling' (BAR), for replacing AAR to dispose of appeals in a �mely and 

efficient manner. Thereby the AAR shall cease to operate subsequent to 

which BAR shall be opera�onal. Such Board shall consist of two members, 

each being an officer not below the rank of Chief Commissioner. Unlike 

erstwhile scheme, such rulings shall not be binding on the applicant or tax 

Department. The appeal against the ruling can be filed before the High 

Court within 60 days of the order. The pending applica�on before AAR for 

which order has not been passed shall be transferred to BAR along with all 

records, documents, or informa�on. 

Finance Act 2020 legislated the introduc�on of Charter to give statutory 

sanc�on to tax payer rights. On August 13, 2021, broad contours of the 

rights and obliga�ons was announced by the Prime Minister focussing on 

the principles of certainty, confiden�ality and others.

³⁷³ Principal Commissioner or Commissioner and the income ta� a�thori�es s��ordinate to him.

M) Income Tax Filing Calendar

It is important to know the amount of tax that one owes and the due dates 

by when the filing needs to be completed. The following table charts the 

due dates for the filing of ITR and TP.

S. NO.

1

2

3

4

5

6

7

8

PARTICULARS DUE DATE

ITR for AY 2021-22 for all assessees 
other than 2 and 3 men�oned below 

ITR for AY 2021-22 for assessee (not having 
an interna�onal or specified domes�c 
transac�on) who is (a) corporate assessee 
or (b) non-corporate assessee whose books 
are required to be audited.

ITR for AY 2021-22  in respect of assessee 
having an interna�onal or specified domes�c 
transac�on.

Transfer pricing audit report for AY 2021-22 
in respect of assessee having an interna�onal 
or specified domes�c transac�on. 

Master File

Tax audit report

Last date of filing belated or revised return 
of income for AY 2021-22 where assessment 
is not completed.

CBC Report

30 September 2021

30 November 2021

30 November 2021

31 October 2021

31 March 2022

Within a period of 
twelve months 

from the end of the 
said repor�ng 

accoun�ng year.

31 December 2021

30 November 2021
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The law broadly aligns with the OECD Guidelines on Transfer Pricing and 

defini�ons of interna�onal transac�ons, documenta�on requirements, and 

associated enterprises are broad and expansive.

(iii) relevant financial forecasts or es�mates that form part of a 

comprehensive transfer pricing study.

N) Transfer Pricing 

Transfer pricing law in India was introduced in April 2001 to bring a 

legisla�ve framework for ascertaining the impact of interna�onal 

transac�ons between related par�es. It provides methods to compute the 

arm's-length price, extensive annual requirements of transfer pricing 

documenta�on and penal provisions for non-compliance. Although the law 

covers both income and capital transac�ons with similar rules, it only 

covers capital transac�ons that have an incidence of income, such as 

business reorganiza�ons and use of intangibles, that is enshrined in the 

charging provisions of the substan�ve law. Although the arm's length 

principle applies if income charging provisions are triggered, the debate 

regarding its applica�on to the issuance of shares or a capital transac�on is 

now se�led. �owever, the disclosure rules have been amended to disclose 

such capital transac�ons. Dividends are not subject to arm's-length pricing 

principles because they are an appropria�on of profits and exempt from 

tax at the shareholder level.

(ii) whether in wri�ng, implied in ac�on or ac�ng in concert: the associated 

enterprises' contractual nature, terms, quan�ty, value, etc., of an 

interna�onal transac�on; and

The documenta�on includes informa�on in rela�on to: func�ons 

performed; risks assumed; assets employed; details of relevant 

Taxpayers are required to annually maintain extensive suppor�ng 

informa�on and documents rela�ng to interna�onal transac�ons 

undertaken with their associated enterprises having interna�onal 

transac�on valued at more than INR 10 million. The following mandatory 

informa�on that a taxpayer must maintain:

(i) informa�on on the ownership structure (e.g., group profile and business 

overview); 2. The payment of addi�onal tax at an effec�ve tax rate of 20.97%, enables 

the par�es to avoid repatria�ng funds (equivalent to a Transfer Pricing 

adjustment) to the Indian en�ty.

uncontrolled transac�ons; comparability analyses; benchmarking studies; 

assump�ons; policies; details of economic adjustments; and explana�ons 

as to the selec�on of the most appropriate transfer pricing method. Such 

documenta�on is to be maintained for a period of eight years from the end 

of the relevant assessment year (i.e., nine years from the end of the 

relevant financial year) and presented to the tax authori�es on request, at 

the audit, assessment or dispute resolu�on stage. An accountant's report 

for all interna�onal transac�ons between associated enterprises is 

mandatory; it is to be obtained from an independent accountant, who 

would cer�fy the value of interna�onal transac�ons (in accordance with 

the books of accounts) and state the arm's-length price based on the 

documenta�on and suppor�ng informa�on maintained by the taxpayer. 

The report has to be furnished in Form 3CEB by the due date of the tax 

return filing (i.e., on or before 30 November, following the close of the 

relevant tax year on 31 March). The report requires the accountant to give 

an opinion on the proper maintenance of prescribed documents and 

informa�on according to the rules, and to cer�fy the correctness of an 

extensive list of transac�ons, including the methodology of the 

transac�ons.

As per the Amendment to the Finance Act 2019, this provision has been 

amended to the following effect:

1. The amendment allows for the receipt of the sum represen�ng the 

adjustment amount within the specified �me limit from any related party 

and not just the party with whom an interna�onal transac�on is 

undertaken.
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³⁷⁴ Range concept shall be applicable provided:- MAM should not be PSM or 'other method'; 
Minimum of six comparable should be required.

³⁷⁵ Amendment in Sec�on �2 � �2� b� �inance Act, 2014.

N.1.3. Deemed Interna�ona� Transac�on

Deemed Interna�onal Transac�on is defined as a transac�on entered 

between unrelated par�es where a prior agreement in rela�on to the 

relevant transac�on between one of the unrelated par�es and its 

associated enterprise exists, or the terms of the relevant transac�on are 

determined in substance between such unrelated party and its associated 

enterprise (where the enterprise or the associated enterprise or both of 

them are non-residents, irrespec�ve of whether such unrelated party is a 

non-resident or not).³⁷⁵

The concept of Domes�c Transfer Pricing was introduced in India in 2012 to 

mi�gate the effects of tax loss to revenue due to tax arbitrage 

opportuni�es to Indian companies, by entering into transac�ons with sister 

concerns enjoying deduc�ons and tax holidays. 

Specified domes�c transac�ons are a set of prescribed inter-company 

transac�ons (both companies being domes�c companies) in rela�on to the 

transfer of goods or services where the aggregate value of all such 

specified transac�ons exceeds the threshold limit of INR 200 million. The 

objec�ve of introducing domes�c transfer pricing provisions is to cancel 

the effects of tax arbitrage available to companies covered by tax holidays 

and loss-making companies. In the case of tax holiday, companies generally 

park their excess profits with companies enjoying tax holiday period. 

Accordingly, domes�c transfer pricing provisions apply if 'more than 

ordinary profits' are earned by tax-exempt businesses/units owing to its 

'close connec�on' with transac�ng par�es. Finance Act 2020 added that 

any business transac�on with a company which has opted for a 

concessional tax rate of 15% shall also be covered.  

N.1.5. Secondary Adjustment

N.1.4. Specified Domes�c Transac�on

To align with BEPS, India has amended the ITA to provide for secondary 

adjustments which came into effect on 1 April 2017. For APAs concluded 

before the law's effec�ve date, the secondary adjustment law does not 

apply. Secondary transfer pricing adjustments are applicable for primary 
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The arms-length price in rela�on to an interna�onal transac�on is to be 

determined by adop�ng the most appropriate method out of the methods 

prescribed under the law. These methods include:

Ÿ Other method. (Refer to Rule 10 AB of Income Tax Rules, 1962)

N.1.�. Use of Mu��p�e �ear Data

Ÿ Resale price method ('RPM').

N.1.1. Use of 'Range Concept'

Ÿ  Comparable uncontrolled price ('CUP') method.

Ÿ Profit-split method ('PSM').

N.1. Transfer Pricing Methods

Ÿ Transac�onal net margin method ('TNMM').

Ÿ Cost-plus method ('CPM').

Under the Indian TP regula�ons, 'Range Concept' is applicable if the Most 

Appropriate Method ('MAM') results in the determina�on of more than 

one price.³⁷⁴ Under this concept, ALP for a par�cular transac�on is 

established where the actual price falls within a specified range (dataset 

ranging between thirty-fi�h percen�le and sixty-fi�h percen�le) arranged 

in ascending order. Where, the transfer price falls outside the arm's length 

of the specified range, the median of the dataset is considered as the ALP 

and transfer price adjustment is made accordingly. 

In cases where PSM or 'other method' is applied as MAM, the arithme�c 

mean of prices shall be applied. If there is a varia�on between the ALP so 

determined and the price at which the interna�onal transac�on has 

actually been undertaken does not exceed 3% of the la�er, the price at 

which the interna�onal transac�on has actually been undertaken shall be 

deemed to be the ALP.

The use of mul�ple year data from April 01, 2014 is allowed wherein 

taxpayer may use mul�ple year data when using TNMM, RPM or Cost-Plus 

method. If data is not available for the current year at the �me the annual 

tax return is submi�ed, data for the immediately preceding financial year 

must be considered, but if current year data is subsequently available at 

the �me of an assessment, then such data will be used for assessment.



³⁷⁴ Range concept shall be applicable provided:- MAM should not be PSM or 'other method'; 
Minimum of six comparable should be required.

³⁷⁵ Amendment in Sec�on �2 � �2� b� �inance Act, 2014.

N.1.3. Deemed Interna�ona� Transac�on

Deemed Interna�onal Transac�on is defined as a transac�on entered 

between unrelated par�es where a prior agreement in rela�on to the 

relevant transac�on between one of the unrelated par�es and its 

associated enterprise exists, or the terms of the relevant transac�on are 

determined in substance between such unrelated party and its associated 

enterprise (where the enterprise or the associated enterprise or both of 

them are non-residents, irrespec�ve of whether such unrelated party is a 

non-resident or not).³⁷⁵

The concept of Domes�c Transfer Pricing was introduced in India in 2012 to 

mi�gate the effects of tax loss to revenue due to tax arbitrage 

opportuni�es to Indian companies, by entering into transac�ons with sister 

concerns enjoying deduc�ons and tax holidays. 

Specified domes�c transac�ons are a set of prescribed inter-company 

transac�ons (both companies being domes�c companies) in rela�on to the 

transfer of goods or services where the aggregate value of all such 
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N.1.5. Secondary Adjustment

N.1.4. Specified Domes�c Transac�on

To align with BEPS, India has amended the ITA to provide for secondary 

adjustments which came into effect on 1 April 2017. For APAs concluded 

before the law's effec�ve date, the secondary adjustment law does not 

apply. Secondary transfer pricing adjustments are applicable for primary 
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The arms-length price in rela�on to an interna�onal transac�on is to be 

determined by adop�ng the most appropriate method out of the methods 

prescribed under the law. These methods include:

Ÿ Other method. (Refer to Rule 10 AB of Income Tax Rules, 1962)

N.1.�. Use of Mu��p�e �ear Data

Ÿ Resale price method ('RPM').

N.1.1. Use of 'Range Concept'

Ÿ  Comparable uncontrolled price ('CUP') method.

Ÿ Profit-split method ('PSM').

N.1. Transfer Pricing Methods

Ÿ Transac�onal net margin method ('TNMM').

Ÿ Cost-plus method ('CPM').
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ranging between thirty-fi�h percen�le and sixty-fi�h percen�le) arranged 

in ascending order. Where, the transfer price falls outside the arm's length 

of the specified range, the median of the dataset is considered as the ALP 

and transfer price adjustment is made accordingly. 

In cases where PSM or 'other method' is applied as MAM, the arithme�c 

mean of prices shall be applied. If there is a varia�on between the ALP so 

determined and the price at which the interna�onal transac�on has 

actually been undertaken does not exceed 3% of the la�er, the price at 

which the interna�onal transac�on has actually been undertaken shall be 

deemed to be the ALP.

The use of mul�ple year data from April 01, 2014 is allowed wherein 

taxpayer may use mul�ple year data when using TNMM, RPM or Cost-Plus 

method. If data is not available for the current year at the �me the annual 

tax return is submi�ed, data for the immediately preceding financial year 

must be considered, but if current year data is subsequently available at 

the �me of an assessment, then such data will be used for assessment.



N.1.6. Country by Country Re�or�n�

(ii) an adjustment made by the TPO and accepted by the taxpayer;

(iv) an adjustment determined pursuant to the safe-harbour rules; and

(v) an adjustment resul�ng from a MAP;

(iii) an adjustment determined by an APA;

adjustments, if made in one of the following situa�ons:

If the sums arising as a consequence of a primary adjustment are not 

repatriated to India within the prescribed period, the amount would be 

deemed an advance by the Indian associated enterprise and imputed 

interest would be payable on the advance, according to the arm's-length 

price standard. A secondary adjustment has to be applied where the 

primary adjustment is above 10 million rupees and it relates to a primary 

adjustment for the fiscal years 2015 to 2016 onwards. The adjustment shall 

also apply in situa�ons where the taxpayer is seeking rollback under the 

APA process. In 2019, the law was amended to prescribe a tax payment of 

18 per cent of the adjustment amount plus surcharge and cess in lieu of 

the requirement to repatriate the quantum of a secondary adjustment. 

However, no credit or deduc�on would be allowed against this one-�me 

payment.

(i) voluntarily adjustment by the taxpayer.

India amended ITA in line with the recommenda�ons of OECD BEPS Ac�on 

Plan 13 to introduce a requirement to furnish a master-file country-by-

country report (CbCR) together with the transfer pricing documenta�on for 

the year ending March 31 2017. The master file has to be filed 

electronically in Form 3CEAA. It has two parts: 

Part A specifies generic informa�on about the cons�tuent en��es of a 

mul�na�onal enterprise (MNE) group opera�ng in India; and 

Part B provides a high-level overview of the MNE group's business 

structure, opera�ons, transfer pricing policies, etc. 

The key filing requirements are as follows: 

(I) filing of Part A of the master file in Form 3CEAA is applicable to every 

cons�tuent en�ty opera�ng in India, whether it has its parent en�ty 

resident in or outside India; and 

In order to reduce protracted li�ga�on in the TP domain, Safe Harbour 

Rules ('SHR') were no�fied in September 2013.³⁷⁶ Safe Harbour are 

circumstances wherein the tax authori�es shall accept the TP declared by  

a taxpayer.³⁷⁷ The Rules provide the minimum opera�ng profit ra�o that a 

taxpayer is expected to earn from certain interna�onal transac�ons and 

Specified Domes�c Transac�on ('SDT'), duly accepted by tax authori�es in 

India. SHR also provides acceptable ra�os of margins for certain 

transac�ons vi�. inter-company loans or guarantees. Under SHR, the 

prescribed margins are higher. The basic premise of SHR is to mi�gate 

li�ga�on, and hence a premium is charged at the onset while determining 

the ALP. The taxpayer has the op�on to exercise SHR. To provide certainty 

to the non-resident taxpayers on a�ribu�on of profits to business 

(ii) regarding the threshold for Part B of the master file in Form 3CEAA: the 

consolidated revenue of the interna�onal group according to the 

consolidated financial statements for one accoun�ng period must exceed 

64 billion rupees; 

a) the aggregate value of interna�onal transac�ons of the cons�tuent 

en�ty during the accoun�ng period must exceed 640 million rupees; or  

b) the aggregate value of interna�onal transac�ons in respect of  

purchase, sale, transfer, lease or use of intangible property during the 

accoun�ng period, must exceed 100 million rupees. 

Where an interna�onal group has mul�ple cons�tuent en��es opera�ng in 

India, the group may designate one of its cons�tuent en��es as an 

alternate repor�ng en�ty to fulfil the requirement of filing Form 3CEAA on 

behalf of the group.

N.1.7. Safe Harbor Rules

³⁷⁶ CBD� has vide �o��ca�on dated July 07, 2017, revised the exis�ng Safe Harbour Rules in 
India.
³⁷⁷ Safe harbour can be applied by taxpayer :-
(i) engaged in providing so�ware development services or informa�on technology enabled 
services or knowledge process outsourcing services, 
(ii) advanced any intra-group loan; or
(iii) provided a corporate guarantee; or
(iv) engaged in providing contract research and development services wholly or partly rela�ng 
to so�ware development, or generic pharmaceu�cals drugs
(v) engaged in manufacture and export of core or non-core auto components 
receipt of low value-adding intra-group services from one or more members of its group.
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Ÿ Failure to furnish accountant's report - INR 100,000

In the course of an assessment, audit or reassessment, the TPO is 

empowered to carry out an adjustment if it forms an opinion that:

To ensure compliance with the arms-length principle, s�� penal�es have 

been prescribed for various defaults. An event characterized by any of the 

following alterna�ve scenarios can be deemed fit for a penalty/s: 

(i) the price charged in an interna�onal transac�on is not at arm's length;

(ii) any informa�on and documenta�on rela�ng to an interna�onal 

transac�on has not been maintained by the taxpayer;

(iii) the informa�on or data used in computa�on of the arm's-length price 

is not reliable or correct; or

Ÿ Failure to maintain documenta�on - 2% of the value of the interna�onal 

transac�on 

The penal�es for non-furnishing/ inaccurate furnishing of CBCR report are 

given below:

Ÿ INR 5,000 per day during which the failure con�nues, if the period of 

failure does not exceed one month; or 

N.1.9. Transfer Pricing Audits

Ÿ In case of TP adjustment during the course of an audit, a penalty of 

either 50% of tax on TP adjustment is levied in a situa�on of under 

repor�ng or a penalty of 200% is levied for misrepor�ng. The 

misrepor�ng should be a consequence of under repor�ng. 

Ÿ Maintenance or furnishing of incorrect informa�on or documents - 2% 

of the value of interna�onal transac�on

connec�ons/PEs, Finance Act 2020 has included �afe Harbour Rules and 

Advance Pricing Agreements from April 1, 2020. 

Ÿ Failure to furnish documents – 2% of the value of the interna�onal 

transac�on 

Ÿ Failure to report a transac�on - 2% of the value of the interna�onal 

transac�on 

Ÿ INR 15,000 per day during which failure con�nues beyond the period of 

one month. 

N.1.8. Penal�es 

(iv) the taxpayer has failed to furnish requested informa�on or 

documenta�on within the specified �me.

O) Bilateral Tax Trea�es

A�er categorically sta�ng reasons for such rejec�on, the TPO is required to 

compute the arm's-length price by undertaking a fresh benchmarking 

analysis. TPOs can make either an upward adjustment to the income or a 

downward adjustment to the expenses filed by the taxpayer. During TP 

audits, the TPOs broadly rely on the approach prescribed by the OECD 

guidelines while applying Indian TP Regula�ons. The powers of the TPO 

have been widened to cover even the transac�ons not disclosed in the 

accountant's report. However, a unified approach is not followed by TPOs 

across India.

Bilateral tax trea�es, also referred to as 'Double Taxa�on Avoidance 

Agreements' (DTAAs) in India are signed between two or more countries 

The TPO can arrive at an arm's-length price on the basis of informa�on or 

documenta�on gathered over the course of assessment or audit. A show-

cause no�ce has to be issued to the taxpayer to explain the basis of the 

adjustment and then (revised) benchmarking has to be performed to jus�fy 

the adjustment. The order of the TPO shall be binding on the AO, who shall 

incorporate it in the taxpayer's main assessment and issue a dra� order. 

The �me limit for comple�ng an assessment, which must include a 

reference to the TPO, has been reduced to 24 months from May 2020 

onwards as compared to the erstwhile limit of 33 months.

The primary onus is on the taxpayer to maintain documenta�on to 

demonstrate that the price charged in an interna�onal transac�on 

complies with the arm's-length price, and the method followed to ascertain 

the price is the most appropriate method. The taxpayer discharges this 

onus by maintaining the documenta�on and therea�er the onus shi�s to 

the tax authori�es. In the event that the tax authori�es disagree with the 

taxpayers' view and seek addi�onal explana�on, the burden of proof again 

shi�s (to the taxpayer) to prove why the method applied by the taxpayer is 

correct.
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Bilateral tax trea�es, also referred to as 'Double Taxa�on Avoidance 

Agreements' (DTAAs) in India are signed between two or more countries 

The TPO can arrive at an arm's-length price on the basis of informa�on or 

documenta�on gathered over the course of assessment or audit. A show-

cause no�ce has to be issued to the taxpayer to explain the basis of the 

adjustment and then (revised) benchmarking has to be performed to jus�fy 

the adjustment. The order of the TPO shall be binding on the AO, who shall 

incorporate it in the taxpayer's main assessment and issue a dra� order. 

The �me limit for comple�ng an assessment, which must include a 

reference to the TPO, has been reduced to 24 months from May 2020 

onwards as compared to the erstwhile limit of 33 months.

The primary onus is on the taxpayer to maintain documenta�on to 

demonstrate that the price charged in an interna�onal transac�on 
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S. No. COUNTRY DIVIDEND ROYALTY
FEE FOR 

TECHNICAL
SERVICES

INTEREST 
(NOTE-1)

Australia

Canada

1.

2.

15% 15%

15%

10-20%

10-20%

10-20%

10-20%15% 
(if at least 10% of the 
vo�ng power of the 
company paying the 
dividends is held by 

the recipient )

25% in other cases

10%

10%

10%

10%

10%

10%

10%

10%

China

Cyprus

3.

4.

10% 10% 10% 10%Germany5.

10% 10% 10% 10%France6.

(a) For gran�ng of relief in respect of income chargeable or income tax paid 

under the ITA or the partner state's corresponding legisla�on

(b) For the avoidance of double taxa�on of income without crea�ng 

opportuni�es for non-taxa�on or reduced taxa�on through tax evasion or 

avoidance (including through treaty shopping arrangements) under the ITA 

and the partner state's corresponding legisla�on

(d) For recovery of income tax under the ITA and partner state's 

corresponding legisla�on

The benefits of DTAA are lower withholding tax (tax deducted at source or 

TDS), exemp�on from tax, and credits for taxes paid on the doubly-taxed 

income. The taxpayer has the op�on to be governed by the provisions of 

ITA and DTAA, whichever is beneficial to him.³⁷⁹ 

for facilita�ng the inflow of capital investment and fostering mutual 

economic rela�onship between two countries. India is a party to 95 such 

DTAAs.³⁷⁸ The Central Government can enter into DTAAs by issuing a 

no�fica�on in the o�cial gaze�e in the context of at least one of four 

situa�ons� 

Double taxa�on �an be spared in two ways:

One, the resident country exempts income earned in the foreign country 

or, it grants credits for the tax paid in the other country. Foreign Tax Credit 

is available as per the respec�ve DTAA or the specific provision under the 

ITA. India follows the credit method for gran�ng double tax relief. 

(c) For exchange of informa�on purposes� or

The table on the next page summarizes the withholding taxes rates 

applicable on Indian trea�es. 

³⁷⁸ hps://www.incometaxindia.gov.in/Pages/interna�onal�taxa�on/dtaa.aspx. Last accessed 
on January 28, 2020. India has 95 comprehensive DTAAs and eight limited DTAAs. 
³⁷⁹ �ee �ec�on 90(2) of the ITA 

10%

10%

10%

10%

10%

10%

10%

10%

Netherlands

Russian
Federa�on

12.

13.

5% 10% 10% 10%Hong Kong

15% 10% 10% 10%Korea

10% 10% 10% 10%Japan9.

10.

7.

Italy8. 15% 20% 20%15% 
(if at least 10% 

of the shares of the 
company paying 

dividend is held by 
recipient company)

25% in other cases

�auri�us11. 7.5% 15% 10%5% 
(if at least 10% of the 

capital of the company 
paying the dividend 

is held by the 
recipient company;)

15% in other cases
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S. No. COUNTRY DIVIDEND ROYALTY
FEE FOR 

TECHNICAL
SERVICES

INTEREST 
(NOTE-1)

10%

15% (Note 2)
10% in other cases

15% 
(if at least 10% 

of the vo�ng stock 
of the company 

paying the dividend 
is held by the 

recipient);

10% in other cases

10%

10-20% 10-20%

10-20% 10-20%

NAUAE

UK

USA

17.

18.

19.

5% 
(if loan is 
granted 

by a bank
or similar 
financial 
ins�tute;) 

12.5% 
for others

10% 
(if interest 

is paid 
to a bank);

15% 
for others

10% 
(if loan is 
granted 

by a bank
or similar 
ins�tute 
including 
insurance

companies);

15% 
for others

15%

10%

15%

10%

10-20%

10%

10-20%

10%

Spain

Switzerland

15.

16.

Singapore14. 10% 
(if loan 

is granted 
by a bank 
or similar 
ins�tu�on 
(including 

an insurance 
company); 

15% 
for others

15% 10%10% 
(if at least 25% of the 
shares capital of the 
company paying the 

dividend is held by the 
recipient company;)
15% in other cases

(b) 10 percent of the gross amount of the dividends, in all other cases.

Notes:

1. Dividend/interest earned by the Government and certain ins�tu�ons 

like Central Bank and other no��ed categories is exempt from taxa�on in 

the country of source.

2. (a) 15 per cent of the gross amount of the dividends where those 

dividends are paid out of income (including gains) derived directly or 

indirectly from immovable property within the meaning of Ar�cle 6 by an 

investment vehicle which distributes most of this income annually and 

whose income from such immovable property is exempted from tax; 

India is a member of the OECD G20 BEPS 

inclusive framework and has signed and 

ra��ed the MLI set out by the inclusive 

framework. India signed the MLI on June 

7, 2017 and has deposited its instrument 

of ra��ca�on with OECD on June 25, 2019³⁸⁰ with its “Final Posi�on� in 

terms of Covered Tax Agreements (CTA). 

MLI has entered into force for India on October 01, 2019, and its 

provisions have effect on India's DTAAs from FY 2020-21 onwards.

P) M�l�lateral Treaty Framework: The 

Indian Perspec�ve

³⁸⁰ Press Informa�on Bureau, �Ra�fica�on by India of the Mul�lateral Conven�on to Implement 
Tax Treaty Related Measures to Prevent Base Erosion and Profit �hi�ing�, 2 July 2019. 
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*Where a resident of a Contrac�ng �urisdic�on derives income or owns capital which 

may be taxed in the other Contrac�ng �urisdic�on in accordance with the provisions of 

a Covered Tax Agreement (except to the extent that these provisions allow taxa�on by 

that other Contrac�ng �urisdic�on solely because the income is also income derived by 

a resident of that other Contrac�ng �urisdic�on), the first-men�oned Contrac�ng 

�urisdic�on shall allow�

(i) as a deduc�on from the tax on the income of that resident, an amount equal to the 

income tax paid in that other Contrac�ng �urisdic�on;

(ii) as a deduc�on from the tax on the capital of that resident, an amount equal to the 

capital tax paid in that other Contrac�ng �urisdic�on.

�uch deduc�on shall not, however, exceed that part of the income tax or capital tax, as 

computed before the deduc�on is given, which is a�ributable to the income or the 

capital which may be taxed in that other Contrac�ng �urisdic�on.

b) Where in accordance with any provision of the Covered Tax Agreement income 

derived or capital owned by a resident of a Contrac�ng �urisdic�on is exempt from tax 

in that Contrac�ng �urisdic�on, such Contrac�ng �urisdic�on may nevertheless, in 

calcula�ng the amount of tax on the remaining income or capital of such resident, take 

into account the exempted income or capital.

PART III – Treaty Abuse
Provisions to prevent tax treaty 
shopping and other tax treaty abuse 
strategies
Ar�cle �: Purpose of a Covered Tax 
Agreement
Ar�cle �: Preven�on of Treaty Abuse
Ar�cle �: Dividend Transfer 
Transac�ons
Ar�cle �: Capital Gains from 
Aliena�on of Shares or Interests of 
En��es Deriving their �alue Principally 
from Immovable Property
Ar�cle ��: An��abuse Rule for 
Permanent Establishments Situated in 
Third �urisdic�ons
Ar�cle ��: Applica�on of Tax 
Agreements to Restrict a Party's Right 
to Tax its Own Residents

Ar�cle ��� India has opted in

Ar�cle ��� India has opted in

Ar�cle �� India has opted for a 
PPT+SLOB. 

Ar�cle �� India has opted in

Ar�cle �� India has opted in

Posi�on of India on the �LI Ar�cles 

�LI Ar�cles India's Posi�on

Ÿ Ar�cle 1 sets out the scope of the 
MLI. 

Ÿ Ar�cle 2 provides for the 
interpreta�on of the terms used.

Ar�cles 1�2 

�nder Ar�cle 2� each country has to 
no�fy the number of tax trea�es 
covered by MLI

PART I – Scope and Interpretaon of 
Terms

India has no��ed �3 tax trea�es.

PART II – Hybrid Mismatches
Provisions covering hybrid 
mismatches relang to transparent 
enes, dual resident enes and 
eliminaon of double taxaon.
Ar�cle 3�Transparent En��es
Ar�cle ��Dual Resident En��es
Ar�cle 5�Applica�on of Methods for 
Elimina�on of Double Taxa�on

Arcle 3: India reserves the right for 
the en�rety of such ar�cle not to 
apply to its CTA 
Arcle 4: India has opted for the 
applica�on of the determina�on of a 
dual resident en�ty based on the 
MAP.
Arcle 5: ndia chooses under Ar�cle I
5(1) to opt for the applica�on of 
Op�on C*

�LI Ar�cles India's Posi�on

PART IV – Avoidance of Permanent 
Establishment Status 
Provisions to address strategies used 
to avoid having a taxable presence in a 
�urisdic�on under tax trea�es.
Ar�cle ��: Ar��cial Avoidance of 
Permanent Establishment Status 
through Commissionaire 
Arrangements and Similar Strategies

Ar�cle ��� India has opted in
Ar�cle ��� India has opted to apply 
op�on A ³⁸¹
Ar�cle ��� India has opted in

³⁸¹ Notwithstanding the provisions of a CTA that define the term “permanent establishment”, 
the term “PE” shall be deemed not to include� a) the ac�vi�es specifically listed in the CTA 
(prior to modifica�on by this Conven�on) as ac�vi�es deemed not to cons�tute a permanent 
establishment, whether or not that excep�on from permanent establishment status is 
con�ngent on the ac�vity being of a preparatory or auxiliary character; b) the maintenance of 
a fixed place of business solely for the purpose of carrying on, for the enterprise, any ac�vity 
not described in subparagraph a); c) the maintenance of a fixed place of business solely for any 
combina�on of ac�vi�es men�oned in subparagraphs a) and b), provided that such ac�vity or, 
in the case of subparagraph c), the overall ac�vity of the fixed place of business, is of a 
preparatory or auxiliary character.
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PART IV – Avoidance of Permanent 
Establishment Status 
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PART VI – Arbitraon
Provisions enabling countries to 
include Mandatory Binding Treaty 
Arbitra�on ��MBTA”) in their tax 
trea�es in accordance with the special 
procedures provided by the MLI. 
Ar�cles 1�-2�

India has not opted for mandatory 
dispute resolu�on.

PART VII – Final Provisions
Arcles 27-39
Contain procedural provisions such as 
adop�on and i�ple�enta�on of the 
MLI, including ra��ca�on, entry into 
force and entry into effect date, 
withdrawal, etc.

Ar�cle ��: Provides for “Entry into 
Effect” according to which India has 
opted to subs�tute “calendar year” 
with “taxable period”.

a tax benefit, and it results directly or indirectly in the misuse/abuse of 

treaty provisions or the arrangement lacks or is deemed to lack commercial 

substance. 

In case 'impermissible avoidance arrangement' is established, the Indian 

Revenue Authori�es have been empowered to disregard an arrangement 

resul�ng in denial of treaty benefits, disregarding, combining or 

recharacterizing either a step or the whole of such impermissible avoidance 

arrangement, to look through the arrangement disregarding its corporate 

structure, to reallocate the receipts, whether capital or revenue in nature and 

the expenditure of such arrangement between par�es to such arrangement.

The GAAR was introduced in the ITA in 2013 to address tax avoidance and 

evasion through aggressive tax planning. GAAR provisions empower Indian 

revenue authori�es to declare an arrangement as an 'impermissible 

avoidance arrangement,' if the main purpose of the agreement is to obtain 

The provisions are not applicable to income arising from the transfer of 

investment made before April 01, 2017. Accordingly, the gains arising from 

transfer of investments made prior to March 31, 2017 have been 

grandfathered.

Q) General An�-Avoidance Rules (GAAR)

Ar�cle 7 of MLI is a minimum standard provision and pronounces 'principal 

purpose test' (PPT) as an an�-avoidance measure to contain treaty abuse. 

Accordingly, tax treaty benefits can be denied if one of the principal purposes 

of an arrangement or a transac�on is to obtain a tax benefit, directly or 

indirectly. 

��I Ar�cles India's Posi�on

PART V – Improving Dispute 
Resoluon
These provisions aim at making 
dispute resolu�on more effec�ve
Ar�cle �� � Mutual Agreement 
Procedure
Ar�cle �� � Corresponding 
Adjustments

Ar�cle ��� India has opted not to 
adopt the provisions according to 
which the taxpayer can approach the 
competent authority of either of the 
contrac�ng jurisdic�ons.
Ar�cle ��� India has opted to adopt 
the provisions unless already 
men�oned in the tax trea�es.

Ar�cle ��: Ar�ficial Avoidance of 
Permanent Establishment Status 
through the Specific Ac�vity 
Exemp�ons
Ar�cle ��: Spli�ng-up of Contracts
Ar�cle ��: Defini�on of a Person       
Closely Related to an Enterprise
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Par�culars Indian GAAR PPT

Applicability

Effect

Grandfathering

Approval 
Process

Main purpose is tax benefit 
and one of the tainted 
elements are sa�sfied 

Re-characteriza�on of 
transac�on, re-alloca�on of 
income (including denial of 
treaty benefit) 

Yes 

3 stage approval for 
invoking GAAR 

One of the principal 
purposes is tax benefit and 
such purpose is not in 
accordance with the object 
and purpose of treaty / 
ar�cle

Denial of Treaty Benefit

No

No

R) Penal�es and Prosecu�on

Tax laws in India outline various penal�es and prosecu�on for offences and 

non-compliance under the law. For a company, the principal officers are 

liable for offences commi�ed by it and subject to punishment, unless it can 

be proved that the offence was commi�ed without the officer's knowledge 

and consent and the officer had exercised due diligence to prevent the 

offence.

On being served a no�ce of demand for unpaid taxes, the specified amount 

must be paid within a prescribed �me, and failure to do so results in 

liability for simple interest at a prescribed rate for the period of default. 

The revenue department may extend the period of payment, allow 

payment in instalments, or completely waive penal�es. A person who 

defaults in the payment of taxes is deemed to be an “assessee in default” 

and penal�es may follow. The penalty for failure to withhold tax is equal to 

the tax in respect of which the failure was made.

In case of underrepor�ng of income, a sum equal to 50% of the amount of 

tax is payable on the under-reported income. Further, if under-reported 

income is in consequence of any misrepor�ng thereof by any person, the 

penalty shall be equal to 200% of the amount of tax payable on under-

reported income.

Ÿ Wilful a�empt to evade tax; and

These offences are tried by a Special Court at the level of Magistrate of 

First Class as per the general procedure prescribed in the CrPC. However, 

the limita�on period prescribed under CrPC is not applicable in case of 

prosecu�on of these offences.³⁸² It is presumed that the taxpayer had the 

mens rea (guilty mind or inten�on) to commit these offences, with the 

burden being on the taxpayer to prove otherwise. The offences can be 

compounded by the Principal Chief Commissioner or Chief Commissioner 

of Income Tax or the Principal Director General or Director General of 

Income Tax, which may be allowed on the basis of factors such as the 

conduct of the person, nature and magnitude of the offence.

Criminal Offences under the ITA 

include:

S) Criminal Offences under the ITA 

Ÿ Knowingly providing inaccurate 

details of income, furnishing false 

statement of accounts, tax returns;

Ÿ Concealment of income;

Ÿ Detec�on of undisclosed income during search and seizure opera�ons;

Ÿ Failing to pay tax deducted/collected at source to the Revenue 

Department.

Ÿ Removal, concealment, transfer or delivery of property to escape taxes, etc.

T) Provisions applicable only to non-residents:

Income from Indirect Transfer of assets

Indirect transfer is any income derived through the transfer of a capital 

asset situated in India. Capital asset being share or interest in a company or 

en�ty registered or incorporated outside India shall be deemed to be 

situated in India, if the share or interest derives, directly or indirectly, its 

value substan�ally from the assets located in India. The above provisions 

along with supported rules and provisions are known as Indirect transfer 

Tax provisions also referred as Vodafone law. This generally seeks to tax the 

indirect transfer of an Indian asset by transferring offshore holding 

companies where it derives its value substan�ally from assets located in 

³⁸² Schedule, Economic Offences (Inapplicability of Limita�on� �ct, �����

An Introduc�on to Taxa�on in India | 21�217 | Doing Business in India

OFFENCES



Par�culars Indian GAAR PPT

Applicability

Effect

Grandfathering

Approval 
Process

Main purpose is tax benefit 
and one of the tainted 
elements are sa�sfied 

Re-characteriza�on of 
transac�on, re-alloca�on of 
income (including denial of 
treaty benefit) 

Yes 

3 stage approval for 
invoking GAAR 

One of the principal 
purposes is tax benefit and 
such purpose is not in 
accordance with the object 
and purpose of treaty / 
ar�cle

Denial of Treaty Benefit

No

No

R) Penal�es and Prosecu�on

Tax laws in India outline various penal�es and prosecu�on for offences and 

non-compliance under the law. For a company, the principal officers are 

liable for offences commi�ed by it and subject to punishment, unless it can 

be proved that the offence was commi�ed without the officer's knowledge 

and consent and the officer had exercised due diligence to prevent the 

offence.

On being served a no�ce of demand for unpaid taxes, the specified amount 

must be paid within a prescribed �me, and failure to do so results in 

liability for simple interest at a prescribed rate for the period of default. 

The revenue department may extend the period of payment, allow 

payment in instalments, or completely waive penal�es. A person who 

defaults in the payment of taxes is deemed to be an “assessee in default” 

and penal�es may follow. The penalty for failure to withhold tax is equal to 

the tax in respect of which the failure was made.

In case of underrepor�ng of income, a sum equal to 50% of the amount of 

tax is payable on the under-reported income. Further, if under-reported 

income is in consequence of any misrepor�ng thereof by any person, the 

penalty shall be equal to 200% of the amount of tax payable on under-

reported income.

Ÿ Wilful a�empt to evade tax; and

These offences are tried by a Special Court at the level of Magistrate of 

First Class as per the general procedure prescribed in the CrPC. However, 

the limita�on period prescribed under CrPC is not applicable in case of 

prosecu�on of these offences.³⁸² It is presumed that the taxpayer had the 

mens rea (guilty mind or inten�on) to commit these offences, with the 

burden being on the taxpayer to prove otherwise. The offences can be 

compounded by the Principal Chief Commissioner or Chief Commissioner 

of Income Tax or the Principal Director General or Director General of 

Income Tax, which may be allowed on the basis of factors such as the 

conduct of the person, nature and magnitude of the offence.

Criminal Offences under the ITA 

include:

S) Criminal Offences under the ITA 

Ÿ Knowingly providing inaccurate 

details of income, furnishing false 

statement of accounts, tax returns;

Ÿ Concealment of income;

Ÿ Detec�on of undisclosed income during search and seizure opera�ons;

Ÿ Failing to pay tax deducted/collected at source to the Revenue 

Department.

Ÿ Removal, concealment, transfer or delivery of property to escape taxes, etc.

T) Provisions applicable only to non-residents:

Income from Indirect Transfer of assets

Indirect transfer is any income derived through the transfer of a capital 

asset situated in India. Capital asset being share or interest in a company or 

en�ty registered or incorporated outside India shall be deemed to be 

situated in India, if the share or interest derives, directly or indirectly, its 

value substan�ally from the assets located in India. The above provisions 

along with supported rules and provisions are known as Indirect transfer 

Tax provisions also referred as Vodafone law. This generally seeks to tax the 

indirect transfer of an Indian asset by transferring offshore holding 

companies where it derives its value substan�ally from assets located in 

³⁸² Schedule, Economic Offences (Inapplicability of Limita�on� �ct, �����
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In 2016, India legislated Equaliza�on Levy on revenue earned by non-

residents from B2B online adver�sing and related services which came into 

force on June 1, 2016. Equaliza�on levy is charged at the rate of 6% of the 

amount of considera�on for specified services received or receivable by a 

non-resident from:

Ÿ a non- resident having a permanent establishment in India.

Ÿ online adver�sement;

India directly or indirectly. As per the law, the share or interest in a 

company or en�ty registered or incorporated outside India shall be 

deemed to derive its value substan�ally from assets located in India, if on a 

specified date, the value of Indian assets exceeds INR 100 million; and 

represents at least 50% of the value of all assets owned by the company or 

en�ty. The provisions do not apply in case where the transferor does not 

hold any rights in or does not have the right of control or management or 

vo�ng power exceeding 5% in rela�on to the foreign company that 

indirectly owns Indian assets. Further, the indirect transfer provisions does 

not override the treaty provisions and the indirect transfer tax shall not 

apply in case the tax treaty provide for taxability of such offshore transfers 

at the country of residence. The taxa�on amendment (2021) Act has 

repealed the retrospec�vity of law, subject to condi�ons.

Equaliza��� l�vy (EQL 1.0)

Ÿ a person resident in India and carrying on business or profession; or

The specified services would be covered within the scope of EQL 1.0:

Ÿ provision related to digital adver�sing space or any other facility or 

service in rela�on to the purpose of online adver�sement; or

Ÿ any other service which may be no�fied by the central government in 

this behalf.

Equalisa��� L�vy, 2020 (EQL 2.0)

Finance Act 2020 amended and expanded the scope of Equalisa�on Levy, 

by introducing a levy at 2% on considera�on received by an e-commerce 

operator for providing e-commerce supply or services  having sales or gross 

receipts of INR 2 crore (20 million) or more during a financial year from:³⁸³ 

Ÿ a person resident in India;

Ÿ a person who buys such goods or services or both using internet 

protocol address located in India.

Ÿ online provision of services provided by the e-commerce; or

Ÿ online sale of goods owned by the e-commerce operator; or

The Finance Act 2021 has provided that income which is taxable as royalty 

or fees for technical services in India shall not fall under the scope of 

Equaliza�on Levy. Further it has also expanded the scope of Equaliza�on 

Levy by defining the term on 'online sale of goods' 'online provision of 

services”. It has provided clarifica�on that EQL 2.0 shall be levied 

irrespec�ve of the fact that the e-commerce operator doesn't not own the 

goods; or services have not been provided by such e-commerce operator. 

As a corollary, it has also been clarified that such income on which EQL is 

levied, is granted exemp�on from income tax.

The following services would be covered within the scope of EQL 2.0:

Ÿ any combina�on of the above-men�oned ac�vi�es

Ÿ online sale of goods or provision of services or both, facilitated by the  

e-commerce operator; or

Ÿ a non-resident in the specified circumstances; ³⁸⁴

As far as Indirect taxes are concerned, a system of mul�ple indirect taxes 

has always prevailed in India. This was par�ally due to the federal structure 

of the Cons�tu�on, wherein the taxa�on powers were divided between the 

Centre and State. As a result, the tax system was fragmented and clearing 

tax procedures was cumbersome and �me-consuming. To overcome such 

problems related to the indirect tax regime in India, the Indian Parliament 

introduced GST to streamline the system. 

7.7. INDIRECT TAXES

³⁸³ �ec�on 16�A of the Finance Act 2016

³⁸⁴ For the purposes of this sec�on, "speci�ed circumstances" mean—
�i� sale of ad�er�sement, which targets a customer, who is resident in India or a customer who 
accesses the ad�er�sement though internet protocol address located in India; and
sale of data, collected from a person who is resident in India or from a person who uses 
internet protocol address located in India.
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GST was rolled out in India on July 01, 2017. Prior to introduc�on of GST, 

the taxa�on powers were divided between Centre and States and both 

Centre and States operated in separate spheres. For example, the Central 

Government had exclusive power to levy Excise Duty on manufacture of 

goods, whereas the State Government had power to levy VAT on sale of 

goods. For the implementa�on of GST, the Cons�tu�on of India was 

amended and taxing powers of both Centre as well as States was merged 

to implement unified GST, wherein both Centre and States have power to 

implement GST.³⁸⁵

7.7.1.1 Introduc�on to GST

Ÿ �ul�plicity of taxes at Central and State level – In pre-GST scenario, 

mul�ple taxes were applicable on a single transac�on viz. CST (Central 

Sales Tax) was paid inclusive of Excise Duty. In GST scenario, only GST 

would apply on a single transac�on, thereby reducing mul�ple taxes 

being applicable on a single product/ item.

GST addresses few of the major shortcomings in Indian indirect tax system 

including:³⁸⁶ 

Ÿ Double taxa�on – In pre-GST scenario, certain transac�ons were 

subject to double taxa�on. Example: in case of works contract and 

so�ware development, both VAT (Value Added Tax) and service tax 

were applicable. However, under GST scenario, a transac�on can be 

either supply of goods or supply of services. 

7.7.1 Goods and Services Tax (GST)

Ÿ Cascading effect of taxes – In pre-GST scenario, no State VAT credit was 

available to service sector as right to levy tax services was reserved with 

the Central Government. Similarly, no service tax credit was available to 

retailers. The cascading effect of taxes is reduced in GST tax regime, 

however not completely since certain items are retained to be covered 

under Excise duty and VAT. Example: Nega�ve list contained in Sec�on 

17(5) of CGST Act, 2017 contains items which are ineligible for availing 

7.7.1.2 Goods and Services Outside the Scope of GST

The GST regime replaced most of the Indirect taxes in India. However, 

some taxes were kept outside the ambit of GST. For example, taxes 

applicable for electricity, alcohol for human consump�on and petroleum 

products viz. petroleum crude, motor spirit (petrol), high-speed diesel, 

natural gas and avia�on turbine fuel. Stamp duty and registra�on taxes on 

immovable property is also outside the ambit of GST.³⁸⁹

It is important to note that 17 indirect taxes and 23 cess levies have been 

merged under GST.³⁸⁷ GST replaced various Central taxes including, Central 

Excise Duty, Service tax, Cessess, surcharges and Addi�onal Du�es of 

Customs (commonly known as CVD) and Special Addi�onal Duty of 

Customs (SAD) etc. Further, various State taxes such as State VAT, Luxury 

Tax, Entry Tax, Entertainment Tax and Amusement Tax etc. were also 

subsumed in the GST.³⁸⁸ 

Ÿ Lack of uniformity of tax laws – In pre-GST scenario, there were 

different VAT rates as most of the States had their own VAT regula�ons. 

Also, it was not possible to take input tax credit on VAT by a service 

provider. Such non-uniform applica�on of indirect taxes shall be 

mi�gated to a large extent under GST scenario with all States and Union 

Territories being covered under GST. Under GST, CGST and SGST shall be 

levied on all intra-State supplies of goods and services. UTGST shall be 

applicable on all intra-Union territory supplies. IGST shall be applicable 

on inter-State supply of goods and imports. 

input tax credit under GST. Besides, five specified petroleum products 

and supply of electricity will con�nue to be covered under State Excise 

duty and VAT laws. Further, Stamp duty would con�nue to apply in 

rela�on to transfer of immovable property. 

³⁸⁵ Cons�tu�on ��ne �undred and �irst Amendment) Act, 2016 gives power to both Centre as 
well as States for levy and collec�on of GST.
³⁸⁶ GST Reforms and Intergovernmental Considera�ons in India: Satya �oddar and Eh�sham 
Ahmad -
hps://dea.gov.in/sites/default/files/GST%20Reforms%20and%20Intergovernmental%20Consi
dera�ons%20in%20India.pdf [Last Accessed on January 06, 2021]

³⁸⁷ hps://economic�mes.india�mes.com/news/economy/policy/gst-will-open-india-to-new-
limitless-possibili�es-arun-�aitley/ ar�cleshow/����2��6.cms [Last Accessed on January 06, 
2021]
³⁸⁸ GST guide: Taxes to be subsumed under GST - 
hp://�mesofindia.india�mes.com/ar�cleshow/601�201�.cms�utm_source=contentofinterest
&utm_medium=text&utm_campaign=cppst [Last Accessed on January 06, 2021]
³⁸⁹ List of items kept outside the purview of GST - 
hp://�mesofindia.india�mes.com/ar�cleshow/601�1���.cms�utm_source=contentofinterest
&utm_medium=text&utm_campaign=cppst [Last Accessed on January 06, 2021]
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Further, small taxpayers can also opt for composi�on levy, wherein the 

taxpayer is liable to discharge GST amount equal to certain fixed 

percentage of his annual turnover as tax to the government. However, 

upon op�ng for this scheme, a taxpayer cannot issue taxable invoice under 

GST law and can neither collect GST from customers nor can claim Input 

Tax credit on purchases.³⁹¹

7.7.1.4 Compensa�on Cess

Goods and Services Tax (Compensa�on to States) Act, 2017 was enacted to 

levy Compensa�on cess for providing compensa�on to the States for the 

loss of revenue arising on account of implementa�on of GST with effect 

from the date from which the provisions of the Central Goods and Services 

Tax Act is brought into force (01/07/2017), for a period of five years or such 

period as may be prescribed on the recommenda�ons of the GST 

Council.³⁹⁴ This period has been extended beyond the ini�ally mandated 5 

years.³⁹⁵

7.7.1.5 Input Tax Credit

A taxpayer is also en�tled to avail Input Tax Credit on Input goods and 

services used in rela�on to output supplies. For intra-State supply, CGST 

credit can be u�lized for the payment of CGST liability. Similarly, SGST 

credit can be u�lized for the payment of SGST liability. However, both CGST 

Compensa�on cess is an addi�onal levy that is collected on the supply of 

select goods and or services or both �ll �uly 01, 2022.³⁹² These goods and 

services consist of luxury products viz. high-end cars, demerit commodi�es 

like pan masala, tobacco and aerated drinks for a period of five years in 

order to compensate States for revenue loss. This cess will not be payable 

by exporters and those persons who have opted for compensa�on levy.³⁹³On essen�al goods. For e.g. food grains, milk, curd, and 
other food items like eggs, cereal and meat. Further, 
metro travel, educa�on and healthcare are exempted 
from GST. 

On certain goods and services lower rate of tax i.e. 5% 
is charged. For e.g. food items like sugar, tea, coffee, 
oil, and other essen�als like PDS kerosene and LPG.

On select goods and services a concessional rate of 12% 
is applicable. This includes products like edible items, 
diagnos�c kits, cellphones, spectacles, FMCGs etc. 

Standard rate of 18% is applicable on most other goods 
and services.

This higher rate or Demerit rate of 28% is applicable on 
luxury items and certain white goods such as air 
condi�oners, refrigerators, cars, aerated drinks etc. 

Nil tax

Lower rate – 5%

Concessional rate – 12% 

Standard Rate – 18% 

Higher rate – 28% 

GST has the following tax slabs of goods and services:

7.7.1.3 The GST structure 

As noted earlier, a dual model of GST has been introduced in India. As per 

the Cons�tu�onal Scheme both Central and State Governments are 

empowered to levy GST on any supply of goods and services. Accordingly, 

Central GST (CGST) and State GST (SGST)/Union Territory GST (UTGST) is 

levied on every transac�on for supply of goods and services covered under 

GST. CGST as well as SGST/UTGST is applicable on intra-state supply of 

goods. On the other hand, Integrated GST (IGST) is imposed on inter-State 

supplies (i.e. supply of goods and services between two states) or Import of 

goods and services.³⁹⁰

³⁹⁰ hps://www.cbic.gov.in/resources//htdocs-
cbec/gst/Integrated%20goods%20&%20Services-0508.pdf [Last Accessed on January 06, 
2021]

³⁹¹ Composi�on Levy Scheme in GST - hps://www.cbic.gov.in/resources//htdocs-
cbec/gst/Composi�on%20Levy%20 Scheme.pdf [Last Accessed on January 06, 2021]
³⁹² The Goods and Services Tax �Compensa�on to State) Act, 2017
³⁹³ GST_Flyer_Chapter 22. Available at hps://www.cbic.gov.in/resources//htdocs-
cbec/gst/51_GST_Flyer_Chapter22.pdf. [Last Accessed on January 06, 2021]
³⁹⁴ hp://www.cbic.gov.in/resources//htdocs-cbec/gst/51_GST_Flyer_Chapter22.pdf [Last 
accessed on November 20, 2020]
³⁹⁵ hp://www.businessworld.in/ar�cle/GST-Council-Extends-Levy-Of-Compensa�on-Cess-
Beyond-5-Years/05-10-2020-328231/ [Last Accessed on January 06, 2021]
Accessed on January 06, 2021]
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³⁹⁴ hp://www.cbic.gov.in/resources//htdocs-cbec/gst/51_GST_Flyer_Chapter22.pdf [Last 
accessed on November 20, 2020]
³⁹⁵ hp://www.businessworld.in/ar�cle/GST-Council-Extends-Levy-Of-Compensa�on-Cess-
Beyond-5-Years/05-10-2020-328231/ [Last Accessed on January 06, 2021]
Accessed on January 06, 2021]
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7.7.1.6 GST Council

and SGST cannot be cross-u�lised. Further, in case of an inter-State supply 

of goods or services, credit of IGST can be u�lized for the payment of IGST 

and in case of any IGST credit remaining unu�lized a�er discharging IGST 

liability, the same can be u�lized for payment CGST or SGST. ³⁹⁶

Under the Cons�tu�onal Amendment Act, a body i.e. Goods and Services 

Tax Council (GST Council) is formed to make recommenda�ons to the 

Parliament and State Legislatures on important issues namely tax rates, 

cess, threshold limits for GST exemp�on, appor�onment of GST levies on 

inter-State supplies, devising dispute resolu�on mechanism, etc.³⁹⁷ As an 

effec�ve ins�tu�onal mechanisms for coopera�ve federalism, the GST 

Council is a joint forum of the Centre and the States comprising of Union 

Finance Minister as Chairperson, Union State Ministers in-charge for 

revenue or finance, as members and one minister in-charge of taxa�on or 

finance, nominated by each State Government. 

The quorum of GST Council shall comprise of one-half of the total number 

of members of the Council. A majority of not less than three-fourths of the 

weighted votes of the members present and vo�ng shall be required for 

decisions of the Council.³⁹⁸ The vo�ng mechanism is in accordance with the 

following principles:

Ÿ Central Government's vote shall have a weightage of one-third of the 

total votes cast, and

7.7.1.7 GST Network

For implementa�on of GST, a network driven Informa�on Technology (IT) 

ecosystem was created. Goods and Services Tax Network (GSTN) is a not-

for-profit, non-government company provides shared IT infrastructure and 

services to taxpayers, central government and state governments. The 

Ÿ All State Governments' votes taken together shall have a weightage of 

two-thirds of the total votes cast. 

GSTN portal³⁹⁹ is a single window mechanism for all GST related services 

such as registra�on, returns, tax payment, e-way bill genera�on, upda�ng 

of invoices and filing of refund claims. The said portal provides end to end 

services and interacts with taxpayers and their consultants, state 

government as well as Central Government. 

7.7.1.8 Export of Goods and Services

Export of goods under GST is mandated to be zero-rated. Accordingly, GST 

will not be levied on export of goods or services. However, procedurally 

IGST is charged on the export of goods and services. There is an op�on 

available with the taxpayer to either pay IGST at the �me of export and file 

claim of refund as per specified condi�ons or supply of goods or services 

can be done without payment of IGST under bond or LUT,⁴⁰⁰ subject to 

prescribed condi�ons, safeguards and procedures. Subsequently, a claim 

for refund of unu�lized input tax credit can be filed.

Further, the GST regimes contains a provision for considering certain 

supplies as deemed exports.⁴⁰¹ Supplies made to SEZ (unit or developer), 

Export Oriented Undertaking (EOU) or Hardware Technology Park unit, 

So�ware Technology Park unit, Biotechnology Park unit is treated as a 

deemed export under GST. 

7.7.1.9 Import of Goods and Services in India

As noted earlier, on any import of goods and services, the Importer of such 

goods and services is liable to discharge IGST at the specified rate on the 

value of goods and services in India. 

As per the provisions of the GST law, bringing goods into India from a place 

outside India is considered to be import of goods.⁴⁰² Further, in addi�on to 

IGST, Basic Customs duty (BCD) is levied on import of goods into India. The 

erstwhile Customs duty prior to the introduc�on of GST comprised of 

several components, including BCD, Countervailing Duty (CVD), Special 

³⁹⁶ CBIC Circular No. 98/17/2019-GST, Clarifica�on in respect of u�li�a�on of input tax 
creditunder GST –Reg. hps://www.cbic.gov.in/resources//htdocs-cbec/gst/Circular-98-17-
2019-GST.pdf [Last Accessed on January 06, 2021]
³⁹⁷ Ar�cle 279A of the Cons�tu�on of India, 1950
³⁹⁸ Ar�cle 279A�10� of the Cons�tu�on of India, 1950 

³⁹⁹ www.gst.gov.in
⁴⁰⁰ Exporters supplying goods are exempted from furnishing Bond and Bank guarantee when 
they clear goods for export.
⁴⁰¹ Deemed Exports in GST - cbic.gov.in › htdocs-cbec › gst › Deemed Exports in GST. [Last 
Accessed on January 06, 2021]
⁴⁰² Sec�on 2�10� of the IGST Act. Also see hp://www.cbic.gov.in/resources//htdocs-
cbec/gst/Imports_in_GST_Regime.pdf;jsessionid=00E4348DC49AE3963C26B5653AF507AE. 
[Last Accessed on January 06, 2021]
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[Last Accessed on January 06, 2021]
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7.7.1.10 An�-profiteering

For import of services, IGST shall be applicable and shall be charged by the 

service receiver on a reverse charge mechanism.⁴⁰³ The service receiver is 

liable to pay IGST on such services which are provided by a person residing 

outside India. The service receiver is required to pay tax and file return, this 

is similar to the ongoing prac�ce of reverse charge. In case of services, BCD 

is not applicable.

An�-profiteering measures⁴⁰⁴ have been introduced in the GST regime for 

ensuring that the input tax credits availed by a registered taxable person or 

the reduc�on in the price on account of any reduc�on in the tax rate have 

actually resulted in a commensurate reduc�on in the price.⁴⁰⁵ The wilful 

ac�on of not passing on the above benefits to the recipients in the manner 

prescribed is known as “profiteering”. Ob�ec�ve of an�-profiteering 

measure is to mi�gate expected infla�onary trends post-GST 

implementa�on. 

Addi�onal Duty (SAD) and other du�es, such as safeguard and an�-

dumping du�es, apply in specific cases. Under the GST regime, since CVD 

and SAD have been replaced with IGST. Accordingly, on import of goods in 

India, BCD, IGST and compensa�on cess shall be applicable. 

A three-�er structure comprising of Na�onal An�-profiteering Authority 

(NAA), a Na�onal Level Standing Commi�ee and State Level Commi�ees 

has been designed for inves�ga�on and resolu�on of an�-profiteering 

complaints from consumers.⁴⁰⁶ NAA iden�fies and takes ac�on against 

persons indulging in profiteering. Both State Level screening commi�ees 

and Na�onal Level Standing Commi�ees receive complaints. Apart from 

the complaints received from the consumers, the Authority can also take 

suo motu ac�on. A�er making a prima facie enquiry, if sa�sfied, the State 

Level Screening Commi�ees refers to the complaints to Na�onal Standing 

Commi�ee, which in turn refers to the complaints to the Director General 

of Safeguards (DGS) for detailed inves�ga�on. The �me period for 

comple�on of inves�ga�on is within a period of three months of receiving 

The inves�ga�on report is then taken up by the NAA for a final decision. 

NAA must decide whether the person has engaged in profiteering a�er 

giving an opportunity of being heard to the interested stakeholders. 

Further, the CGST Rules⁴⁰⁷ provide that NAA can order for; i) price 

reduc�on, ii) imposi�on of penalty, iii) registra�on cancella�on, or iv) 

reversal of the amount along with interest to recipient, on finding the 

complaint to be valid. 

E-invoices & QR Codes: The Central Board of Indirect Taxes and Customs 

(CBIC) has no�fied that E-invoicing is applicable if the turnover is more 

than INR 5 Billion in any of the last three Financial Years. This requirement 

has become effec�ve from October 01, 2020. The CBIC has also mandated 

that such invoice shall contain a Quick Reference code (QR Code), having 

embedded Invoice Reference Number (IRN) in it. GST Law also provides for 

certain documents and devices to be carried for verifcaiton of e-invoice, by 

the person in charge of the vehicle, which is carrying goods.⁴¹⁰

7.7.1.11 Key Compliance Considera�ons 

Invoicing: GST Law mandates that any registered person buying goods or 

services from an unregistered person needs to issue a tax invoice.⁴⁰⁸ A 

registered person cannot avail Input Tax Credit (ITC) unless he has the tax 

invoice. While there is no specific format prescribed for an invoice, 

however, Invoice rules makes it mandatory for an invoice to have various 

mandatory fields, including name, address and GST Registra�on No. of the 

supplies, Serial number, date of invoice, HSN Code of goods and services 

etc.⁴⁰⁹ 

E-way Bills: Electronic way bill (E-way bill), which is an innova�ve 

compliance mechanism was devised for tracking the movement of goods to 

ensure proper payment of GST levy through digital interface. The ob�ec�ve 

of introducing this concept is to ensure that goods being transported are 

Standing Commi�ees' reference.

⁴⁰³ Sec�on � of the IGST Act, 2017.
⁴⁰⁴ Sec�on 171, Central Goods and Services Tax Act, 2017.
⁴⁰⁵ Sec�on 171 of the CGST Act, 2017.
⁴⁰⁶ NAA received Cabinet's accent on November 16, 2017.

⁴⁰⁷ Rule 133(3) of CGST Rules, 2017.
⁴⁰⁸ Sec�on 31 of the CGST Act, 2017.
⁴⁰⁹ hps://www.cbic.gov.in/resources//htdocs-cbec/gst/tax%20Invoice%20and%20other.pdf 
[Last Accessed on January 06, 2021].
⁴¹⁰ hps://www.cbic.gov.in/resources//htdocs-cbec/gst/no�ctn-72-central-tax-english-
2020.pdf
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Under GST, a regular taxpayer needs to furnish monthly returns and one 

annual return. There are separate returns for a taxpayer registered under 

the composi�on scheme, non-resident taxpayer, taxpayer registered as an 

Input Service Distributor, a person liable to deduct or collect the tax 

(TDS/TCS), a person granted Unique Iden�fica�on Number. It is important 

to note that a taxpayer is not required to file all the types of returns. 

Taxpayers are required to file returns depending on the ac�vi�es they 

undertake.⁴¹³ Illustra�ve return fling requirements in case of certain 

taxpayers are summarized with the help of following chart. 

7.7.1.12 GST Returns

Discharge of GST liability: Every registered person is required to compute 

his tax liability on a monthly basis by se�ng off the Input Tax Credit (ITC) 

against the outward tax liability.⁴¹¹ If there is any balance tax liability, the 

same is required to be paid to the Government. There are three ledgers 

prescribed by the Government that are required to be maintained by every 

taxpayer for the purpose of tax payment, namely the electronic tax liability 

ledger, the electronic cash ledger and the electronic credit ledger.⁴¹²

GST compliant and movement of such goods is effec�vely tracked, thereby 

aiding in keeping a check on tax evasion. Every consignment exceeding INR 

50,000 is required to be accompanied by E-way bill. The person-in-charge 

of conveyance is responsible for carrying the invoice/ bill of supply/ 

delivery challan and a copy of the e-way bill/ the E-way bill number. The E-

way bill can be generated on the common portal. The unique E-way bill 

number (EBN) is made available to the supplier, the recipient and the 

transporter on the common portal.

Monthly returns [GSTR-1, GSTR-3 and GSTR 3-B] and 
an annual return [GSTR-9]

Monthly returns [GSTR-4] and an annual return 
[GSTR-9A]

Monthly returns [GSTR-5]

Monthly returns [GSTR-6]

Normal taxpayer

Taxable Person op�ng
for Composi�on �evy

Non-resident taxpayer

Input Service Distributor

Status of the Taxpayer Returns Requirements

⁴¹¹ Sec�on �� of the CGST Act, 2017
⁴¹² Rule 85, Rule 86 and Rule 87 of the CGST Rules, 2017.
⁴¹³ Returns in GST - hps://www.cbic.gov.in/resources//htdocs-cbec/gst/Returns.pdf 
[Last Accessed on January 06, 2021]

⁴¹⁴ Sec�on 35(5) of the CGST Act, 2017 read with Rule 80(3) of the CGST Rules, 2017
⁴¹⁵ Sec�on 65 of the CGST Act, 2017 read with Rule 101 of the CGST Rules, 2017
⁴¹⁶ Sec�on 66 of the CGST Act, 2017 read with Rule 102 of the CGST Rules, 2017
⁴¹⁷ Sec�on 65(�) of the CGST Act, 2017

The �me limit prescribed for comple�on of audit is three months from its 

commencement. However, Commissioner can extend the period for a 

further period of six months with reasons recorded in wri�ng. The report 

of audit should be in�mated by the officer to the auditee within 30 days.⁴¹⁷ 

7.7.1.13 GST Audits

GST is a trust-based regime wherein a taxpayer is required to self-assess his 

tax liability, pay taxes and comply with filing requirements. Thus, to ensure 

whether the taxpayer has correctly self-assessed his tax liability, a robust 

audit mechanism is a must. There are three kinds of Audits under GST: 

When turnover of a registered person exceeds 
two crores.⁴¹⁴

In rela�on to any taxpayer on order of Commissioner 
by giving 15 days prior no�ce to the auditee. 

When Deputy/Assistant Commissioner, is of the 
opinion that the value has not been correctly 
declared or the credit availed is not within the 
normal limits, he may direct for special audit with 
prior approval of the Commissioner. 

Annual GST audit

GST audit by tax 
department⁴¹⁵

Special Audit⁴¹⁶

Types of GST Audit �hen �ni�ated
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As note above, in case of Import of goods, Customs Duty becomes applicable 

on the import value of the goods. As per the Customs Law in India, bringing 

any goods in India from outside the territory of India is treated as Import.⁴¹⁸ 

The Customs duty is charged at the �me of clearance of goods from the 

Customs port and the Importer is required to self-assess the duty by 

declaring the imported goods in the bill of Entry (BOE).⁴¹⁹ It is important to 

note that Customs duty is only applicable in case of physical importa�on of 

goods and not applicable on electronic transmission of goods. Further, 

Customs Duty is also not applicable in rela�on to import of services. 

7.7.2.2. Other Revenue Genera�ng Customs Du�es 

7.7.2. Customs Du�es

As noted above, in addi�on to the BCD, IGST and Compensa�on Cess at the 

applicable rates is also applicable on the import of goods. Further, a Social 

Welfare Surcharge (SWS) is also imposed on imported goods in addi�on to 

other Customs Du�es.⁴²² SWS is charged at the rate of 10% on the 

aggregate of Customs duty unless such ar�cle is exempted from the 

applicability of SWS.

7.7.2.1. Basic Customs Duty (BCD)

BCD is an ad valorem duty imposed on the transac�on value of the 

imported goods. Customs valua�on in India is based on WTO prescribed 

methods of valua�on of imported goods. India follows the provisions of the 

WTO Agreement on Customs Valua�on (ACV)⁴²⁰ for determina�on of value 

on imported goods. A details tariff is formulated, which provides rate of 

BCD on different goods.⁴²¹

⁴¹⁸ Sec�on 2(23) of the Customs Act, 1962
⁴¹⁹ Sec�on 12 of the Customs Act, 1962
⁴²⁰ The Ar�cle VII of the GATT is applicable to all members of the World Trade 
Organiza�on. India is a founding Member of the GATT (presently WTO) and was 
ac�vely involved in the GATT nego�a�ons (Tokyo Round, 1973-79), which developed 
the Agreement on Customs Valua�on (ACV).
⁴²¹ Rates at which du�es of customs shall be levied undert he Customs Act, 1962, are 
specified in the First and Second Schedules of the Customs Tariff Act, 1985
⁴²² Chapter VI of the Finance Act, 2018
⁴²³ Sec�on 9A of the Customs Tariff Act, 1985

⁴²⁴ Sec�on 8� of the Customs Tariff Act, 1985
⁴²⁵ Sec�on 9 of the Customs Tariff Act, 1985
⁴²⁶ hps://dor.gov.in/about-us [Last Accessed on January 06, 2021]

An��dumping Duty: An�-dumping duty is imposed on imported goods 

which are priced below the fair market value of similar goods in the 

domes�c market. Such export below the fair market value is considered as 

dumping.⁴²³ The main objec�ve of An�-Dumping duty is to protect local 

businesses and markets from unfair compe��on and predatory pricing by 

foreign imports.

7.7.3. Key Drivers of Indirect Tax Policy 

7.7.2.3. Trade Remedy Measures Implemented as in the Form of Customs 

Du�es 

In addi�on to the abovemen�oned Customs du�es, the Customs Law in 

India also empowers the Central Government to impose certain types of 

addi�onal du�es as trade remedial measures. These du�es are collected 

along with BCD at the �me of clearance of goods. 

Countervaling duty (CVD): Central Government is empowered to impose a 

counteravailing duty, where any expor�ng country bestows, directly or 

indirectly, any subsidy upon the manufacture, produc�on of any goods. 

Countervailing duty is imposed by the Central Government a�er 

inves�ga�on and it should not exceed the amount of such subsidy.⁴²⁵

Safeguard Duty: Central Government is also empowered to impose 

safeguard duty on any ar�cle to protect the domes�c industry. This duty is 

imposed if a�er inves�ga�on it becomes evident that any ar�cle is 

imported into India in such increased quan��es which cause or is 

threatening to cause serious injury to domes�c industry.⁴²⁴ 

Ministry of Finance: Department of Revenue under the Ministry of Finance 

is a key driver on the Indirect tax policies in India. Department of Revenue 

func�ons under the overall direc�on and control of the Secretary 

(Revenue). It exercises control in respect of all ma�ers rela�ng to Indirect 

Taxes including GST and Customs.⁴²⁶

Central Board of Indirect Taxes and Customs (CBIC): All ma�ers rela�ng to 

levy and collec�on of Customs and Central Excise du�es and other Indirect 

Taxes fall within the purview of the CBIC. It deals with the tasks of 
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Directorate General of Foreign Trade (DGFT): DGFT is an a�ached office of 

the Ministry of Commerce and Industry. This Directorate, with 

headquarters at New Delhi, is responsible for formula�ng and 

implemen�ng the Foreign Trade Policy �FTP� with the main ob�ec�ve of 

promo�ng India's exports. The DGFT also issues scrips/authoriza�on to 

exporters and monitors their corresponding obliga�ons through a network 

of 24 regional offices.⁴²⁸

formula�on of policy concerning levy and collec�on of Customs, Central 

Excise du�es, Central Goods & Services Tax and IGST, preven�on of 

smuggling and administra�on of ma�ers rela�ng to Customs, Central 

Excise, Central Goods & Services Tax, IGST and Narco�cs to the extent 

under CBIC's purview.⁴²⁷

Directorate General of Trade Remedies (DGTR): DGTR is an integrated 

single window agency for providing comprehensive and swi� trade defence 

mechanism in India. DGTR provides a level playing field to the domes�c 

industry against the adverse impact of the unfair trade prac�ces like 

dumping and ac�onable subsidies from any expor�ng country, by using 

Trade Remedial methods. DGTR deals with inves�ga�on and imposi�on of 

trade related measures including An��dumping, CVD and Safeguard 

measures. DGTR func�ons as an a�ached office of Department of 

Commerce, Ministry of Commerce and Industry.⁴²⁹

⁴²⁷ hps://www.cbic.gov.in/htdocs-cbec/whoweare/whoweare?pageID=1-1 [Last Accessed on 
January 06, 2021]
⁴²⁸ hps://www.dg�.gov.in/CP/?opt=dg�-organiza�on [Last Accessed on January 
06, 2021]
⁴²⁹ hps://www.dg�.gov.in/CP/?opt=dg�-organiza�on [Last Accessed on January 
06, 2021]
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be it the introduc�on of GST, the rapid digi�za�on of tax audit 

processes or India’s membership of G20 OECD BEPS Inclusive 

Framework.

CONCLUSION

India’s tax policy is increasingly aligning to global best prac�ces, 
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8.1. INTRODUCTION

Tradionally, India follows the common law system of 

adversarial dispute resoluon and has a single integrated 

hierarchical judicial system to administer both the Central and 

State laws. Civil, criminal and regulatory ligaon is founded 

on a strong framework of extensive substanve and procedural 

laws. Judicial and quasi-judicial processes are guided by 

principles of natural jusce with the rule of law dominang the 

governance of court procedures and other forms of dispute 

resoluon.

DISPUTE RESOLUTION

CHAPTER 8
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(b) The High Courts, acng as the highest judicial body, exercise appellate 

and revisional jurisdicon in their respecve States. 

Depending on the monetary value of the dispute, High Courts and 

subordinate courts have separate divisions in the exercise of their original 

jurisdicon to adjudicate disputes that are commercial in nature.⁴³¹

(c) The subordinate courts i.e., local first-instance courts, are vested with 

the original jurisdicon to try all cases, civil or criminal in nature, except 

where the exercise of such jurisdicon is expressly or impliedly barred 

under a specific law to be heard by special courts. In such cases, the 

jurisdicon to hear and decide ma�ers under a specific statute is conferred 

on a special Tribunal constuted under the statute.

The tradional court system for dispute resoluon is three-ered:

Apart from the tradional system of courts, India has been steadily 

improving its Alternave Dispute Resoluon (ADR) mechanisms such as 

mediaon, conciliaon and arbitraon to provide an efficient resoluon of 

a variety of civil disputes, especially in cases of commercial disputes of 

complex nature.

(a) The Supreme Court, vested with an array of powers in the form of 

original, appellate and advisory jurisdicons.⁴³⁰

⁴³⁰ See infra 8.2.
⁴³¹ See infra 8.4.2.

HIERARCHY OF THE INDIAN COURT SYSTEM

SUPREME COURT OF INDIA

District Courts Sessions Court

Chief Judicial 
Magistrate

Civil Judge 
(Junior/Senior Division)

Munsif Court of small cases
Judicial Magistrate 

(Second Class) 
Judicial Magistrate 

(First Class) 

Commercial Appellate 
Division

Commercial Division

Commercial 
Courts

Tribunal
High Court
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⁴³² Arcle 143, Constuon.
⁴³³ Issued to produce before the court, a person illegally detained by State authories.
⁴³⁴ Commanding an inferior court/quasi-judicial authority or the State to perform a public duty.
⁴³⁵ Issued to a subordinate court to prevent an erroneous exercise of jurisdicon or to an 
authority to prevent abuse of power.
⁴³⁶ Issued to queson appointments made to public offices.
⁴³⁷ Issued to nullify an order passed by an authority or a court in an illegal exercise of powers or 
jurisdicon.
⁴³⁸ This includes freedom of speech, assembly, movement and most pernently the freedom to 
pracce any profession or to carry any occupaon, trade or business, etc.

The Supreme Court is the highest court of appeal 

and the final interpreter of the Constuon and all 

other laws in force in India. It exercises both 

original and appellate jurisdicon and also acts in 

an advisory capacity when required by the 

President.⁴³²

8.2. THE SUPREME COURT 

8.2.1. Original jurisdicon

As the highest Court, the original jurisdicon of the Supreme Court is 

limited to disputes between governments at Union-State or the State-State 

levels. An important addion to its original jurisdicon is the issuance of 

'writs' (direcons or orders) for enforcement of Fundamental Rights 

flowing from the Constuon. This, however, is an extraordinary remedy. 

Further, under the Indian Arbitraon and Conciliaon Act, an 'Internaonal 

Commercial Arbitraon' can also be iniated by a peon before the 

Supreme Court.

As the guardian of the Constuon and to protect rights of both cizens 

and non-cizens, the Supreme Court has the power to issue direcons, 

orders or 'writs', viz. (a) Habeas corpus⁴³³ (b) Mandamus⁴³⁴ (c) 

Prohibion⁴³⁵ (d) Quo warranto⁴³⁶ and (e) Cerorari⁴³⁷. However, not all 

Fundamental Rights enshrined in the Constuon are available to cizens 

and foreigners alike. For instance, while the Court can enforce a blanket 

right to equality and equal protecon for cizens and non-cizens alike, the 

remedy against violaon of the Fundamental Right to Freedom⁴³⁸ is 

available only to Indian cizens.

⁴³⁹ Kesavananda Bhara Sripadagalvaru and Ors. v. State of Kerala and Anr., AIR 1973 SC 1461; 
11 Also see- L. Chandra Kumar v. Union of India And Ors., 1997 (2) SCR 1186.
⁴⁴⁰ Arcle 141, Constuon.
⁴⁴¹ Arcle 140, Constuon.
⁴⁴² Supreme Court of India, available at hps://main.sci.gov.in. Last accessed on March 1, 2021.

8.2.2. Appellate jurisdicon

Appeals to the Supreme Court lie from any judgment, decree or final order 

of a High Court in, both civil and criminal cases and from the decisions of 

certain tribunals under respecve statutes. 

Addionally, the Supreme Court also has the power to direct transfer of 

any civil or criminal cases to any High Court. It may do so in cases involving 

similar quesons of law with substanal naonal importance which are 

before one or more High Courts. 

Further, the Supreme Court has a wide discreon to grant special leave to 

appeal from all courts and tribunals in cases involving substanal quesons 

of law of general importance or relang to the interpretaon of the 

Constuon. Addionally, the Court may pass "any order or decree to do 

complete jusce in any case before it." The width of these powers of the 

Supreme Court cannot be curtailed by any parliamentary law or 

constuonal amendments.⁴³⁹

Any judgment of the Supreme Court is a declared law and binding on all 

courts and tribunals in the territory of India.⁴⁴⁰ The Supreme Court 

declares the law by applying principles of interpretaon but cannot create 

or make the law. However, the Supreme Court has supplemental powers 

make any law or rule for its own funconing, example its procedure 

rules.⁴⁴¹ The website of the Supreme Court⁴⁴² provides informaon on 

cases, e-filings, the rules of pracce and procedure (Supreme Court Rules, 

2013) etc. 

8.3. HIGH COURTS

A High Court is the apex judicial body of each State or Union Territory (UT) 

or a group of States and UT(s), with jurisdicon over such region. Like the 

Supreme Court, the High Court exercises both original and appellate 

jurisdicon. 
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In their original jurisdicon, the Courts are similarly vested with the power 

to act as the custodians of constuonal and other rights, violaon of 

which can be remedied with the issue of prerogave writs, direcons or 

orders to all authories and instrumentalies of the State. This writ 

jurisdicon of the High Court is wide and addresses injusce wherever it is 

found.  The original jurisdicon of five High Courts – Madras, Delhi, ⁴⁴³

Calcu�a, Bombay and Himachal Pradesh – has been expanded to try high-

value civil disputes as courts of the first instance. 

8.4. SUBORDINATE COURTS

High Court also has the power of judicial and administrave 

superintendence over all subordinate courts and tribunals in their 

respecve States. The funconing and rules of pracce and procedure of 

each High Court is governed by the respecve High Court Rules.

The subordinate courts represent the first er in the Indian judicial 

structure funconing in districts (administrave units within a State or a 

UT) and lower levels (units within district called 'taluks' or 'tehsils' and 

villages). Their jurisdicons are demarcated along with territorial, 

pecuniary and subject-ma�er factors. All subordinate courts established in 

different districts act as the courts of the first instance for adjudicaon of 

civil, criminal and commercial disputes. 

8.4.1. Civil Disputes

A civil dispute arises when there is a breach of a private obligaon between 

two or more pares or violaon of rights. The contours of the jurisdicon 

(including territorial and pecuniary limits) and competence are defined by 

the laws of the State or UT in which they fall.

Court proceedings and filings are mostly in the regional language; however, 

the courts in metropolitan cies such as Delhi, Mumbai, etc., filings may be 

made in English. 

The procedure for adjudicaon of civil disputes is governed by the Code of 

Civil Procedure, 1908 ('CPC') (which is subject to State-specific 

amendments). CPC provides that all civil courts can try all suits of civil 

nature except where expressly or impliedly barred by law. 

Addionally, there is a period of limitaon for the instuon of disputes, 

which differs according to the nature of the dispute. For example, a suit for 

specific enforcement of a contract can be instuted within three years from 

the date when the cause of acon arose. The Limitaon Act, 1963 is the 

primary law governing limitaon period for the instuon of various kinds 

of disputes.

Suits can be filed before the civil court depending on factors such as the 

place where the cause of acon has arisen or the place where the 

defendants carry out business or work or reside. In case of disputes 

involving immovable property, suits are iniated before a court in whose 

territorial jurisdicon, the property is situated.  

⁴⁴³ Dwarka Nath v. Income Tax Officer, Special Circle D-ward, Kanpur & Ors., AIR 1966 SC 81.
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(i) Reliefs

The civil courts have been empowered to give specific relief, such as the 

performance of obligaons under a contract or seeking possession and 

ownership rights towards an immovable property. They are also 

empowered to grant interim relief during the pendency of the suit. They 

can further pass an injuncon and other interlocutory orders such as 

a�achment of property, or direct arrest to preserve the subject-ma�er of 

the suit.

(ii) Damages 

This is a common-law remedy for injuries or breach commi�ed under tort 

law and contract law. Courts are empowered to award liquidated or 

unliquidated damages for a loss or injury resulng from the violaon of 

private rights or breach of contract⁴⁴⁴, by way of monetary compensaon. 

Remedy to a civil dispute can be in terms of both specific relief and 

damages in monetary terms.

⁴⁴⁴ Secons 73 to 75, Indian Contract Act, 1872.

(iii) Stages of Adjudicaon of Civil Disputes

The adjudicaon of civil disputes typically begins 

with the filing of the suit along with an applicaon 

seeking interim relief, followed by an examinaon 

of the preliminary issues. Therea�er, a Noce or 

Summons is issued to the Defendant. The pares 

carry out discovery and inspecon of documents 

and request producon of documents by the other 

party etc. as part of the pre-trial procedure.

The trial begins with the framing of 'Issues' (by the 

court) requiring a decision in the case. Evidence is 

led by way of documents (admission and denial) 

and examinaon and cross-examinaon of 

witnesses by each party. With the compleon of 

the leading of evidence, the trial is concluded. A 

final hearing is conducted allowing all pares to 

address arguments and filing of wri�en 

submissions if required. 

The Court then passes its judgment and 

pronounces a decree in the suit. The party in 

whose favour the decree has been passed is 

required to file for the execuon of such decree 

before the competent Court having jurisdicon. 

Execuon proceedings connue parallelly 

irrespecve of an appeal being preferred against 

the decree by the other party unless the Appellate 

Court grants a stay of execuon of such decree.  

Filing of Suit

Noce or 
Summons

Framing of
Issues

Evidence

Final Hearing

Judgment

Execuon of 
Decree
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⁴⁴⁵ Bar Council of India v. AK Balaji & Ors., (2018) 5 SCC 379. 
⁴⁴⁶ Swiss Ribbons P. Ltd. v. Union of India, (2019) 4 SCC 17.
⁴⁴⁷ See Secon 2(1)(c), CCA.

(iv) Appeal from Decrees and Orders

The final appeal from any decree or order of the High Court lies to the 

Supreme Court, subject to a cerficaon from that High Court that the 

ma�er involves a substanal queson of law of general importance, which 

in the opinion of the High Court requires a decision from the Supreme 

Court.

(v) Costs 

Notably, Indian law does not prohibit financing of ligaon by third pares 

(other than the advocate represenng the pares) that are commonly known 

as third party funding, as acknowledged by the Supreme Court in 2015.⁴⁴⁵

Major Indian laws governing the legal framework for commercial ligaon 

include the Indian Contract Act of 1872 (relang to contractual disputes), 

Other than specific orders from which the appeal is allowed, the general 

rule is that orders passed by the Civil Courts are non-appealable. Instead, 

recourse lies in filing a 'Review' before the same Court or in preferring 

'Revision' before the concerned High Court upon fulfilment of procedural 

condions. 

The ligaon costs mainly involve payment of court fees which is to be paid 

at the me of instuon of the suit and is either fixed or ad valorem and is 

determined based on the nature of reliefs sought, and the professional fees 

charged by advocates. 

Every decree passed by any Court (in its original jurisdicon) can be 

appealed unless there is a specific bar. In most cases a first appeal to the 

superior court in the hierarchy and a second appeal (to the High Court if it 

is sasfied that the case involves a substanal queson of law). A 

Compromise Decree passed with the consent of the pares, however, is 

strictly non-appealable.

8.4.2. Commercial Disputes 

Approaching the commercial courts under CCA has posively proven to be 

a preferred avenue for speedy and me-bound resoluon of commercial 

disputes. 

Sale of Goods Act, 1930 (a mercanle law governing sale and purchase of 

goods), Specific Relief Act of 1963 (which is the law for enforcement of 

contracts), the Transfer of Property Act of 1882 (dealing with the law on 

immovable property) and the Companies Act of 2013 (the law relang to 

corporate enes).

Ÿ Significant amendments in the conduct of arbitraon and conciliaon 

under the Arbitraon Act from me to me. This is complemented by 

pro-ADR decisions rendered by the Supreme Court and the High Courts 

over the years, to reinforce the faith of pares in choosing to resolve 

commercial disputes through arbitraon.

Ÿ Introducon of the Insolvency & Bankruptcy Code in 2016 unifying laws 

dealing with insolvency and bankruptcy situaons, debt recovery etc., 

to ensure repayment of debts by insolvent companies and their revival. 

Therefore, bringing an exponenal increase in the flow of financial 

resource to the commercial sector and in Revenue for the 

Government.⁴⁴⁶

Another significant measure was the enactment of the Commercial Courts, 

Commercial Division and Commercial Appellate Division of High Courts Act 

(CCA) in 2015 as a part of the Government's efforts to improve on World 

Bank's Ease of Doing Business index. 

Disputes arising out of specified agreements used in the course of business, 

trade and commerce have been idenfied as 'Commercial Disputes' under 

the CCA.⁴⁴⁷ Even where one of the contracng pares to the agreement is 

the State i.e., Central or the state governments, commercial disputes arising 

out of such agreements shall be adjudicated under the CCA. 

With an aim to address delays in resoluon of commercial disputes the 

Government has undertaken several measures, including:
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Indian criminal law deals with crimes or offences, which are 

serious (felonies) and minor (misdemeanour) in nature. The 

framework for resoluon of criminal disputes operates 

under the Constuonal principles, which include 

presumpon of innocence unl guilt is established beyond 

reasonable doubt, rights against arrest and self-

incriminaon, etc.

8.4.3. Criminal Disputes

The substanve part of criminal law is mainly contained in 

the Indian Penal Code, 1860 (IPC), a general law detailing the ingredients in 

constung a certain criminal offence, their punishment depending on the 

nature of crimes and the general defences available for the accused. 

The procedural aspects of criminal adjudicatory process are largely 

governed by the Code of Criminal Procedure, 1973 (CrPC). The CrPC 

provides for the constuon, funcons and jurisdicon of criminal courts 

to try and decide the offences.

Hierarchy of Criminal Courts and their Power to Pass Sentences

Supreme Court
Any sentence authorized

High Court
Any sentence authozised

Sessions Court / Assistant Sessions Judge
Imprisonment up to 10 years and/or fine

Chief Metropolitan Magistrate 
/ Addional Chief Metropolitan

 Magistrate
Imprisonment up to 7 years and/or fine

Chief Judicial Magistrate
Imprisonment up to 
7 years and/or fine

Metropolitan Magistrate or 
Special Metropolitan Magistrate

Imprisonment up to 3 years 
and/or fine up to INR 10,000

Sub-Divisional Judicial 
Magistrate

Imprisonment up to 3 years 
and/or fine up to INR 10,000 

Judicial Magistrate 
or 

Special 
Judicial Magistrate 
of the Second Class
Imprisonment up to 
1 year and/or fine 

up to INR 1,000

Judicial Magistrate 
or 

Special Judicial 
Magistrate 

of the First Class
Imprisonment 
up to 3 years 

and/or fine up to 
INR 5,000 
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Indian law allows for pares to employ ADR mechanisms for amicable 

selement of disputes outside the regular courts system, in a faster and 

inexpensive manner, with more flexibility in terms of procedural and 

evidenary standards.⁴⁴⁸

Withdrawal of disputes from courts and subsequent reference to ADR 

mechanisms is encouraged. For instance, the primary law governing the 

procedural aspects of adjudicaon of civil disputes i.e., CPC contemplates 

and encourages courts to refer pending disputes to be resolved through 

out-of-court-se�lements vis-a-vis arbitraon, conciliaon, judicial 

se�lement including se�lement through 'Lok Adalat' or mediaon. The 

Supreme Court in Afcons Infrastructure⁴⁴⁹ has laid down extensive 

guidelines on the se�lement of a pending civil dispute through ADR 

mechanisms prescribed in the CPC. 

8.5.1. Arbitraon

This ADR mechanism involves the same set of procedure for pleadings and 

evidence as in a trial of civil disputes. It is, however, less formal than a 

court process and is confidenal in nature. 

8.5. ALTERNATIVE DISPUTE RESOLUTION MECHANISMS

The present law relang to the conduct of arbitraons, both domesc and 

internaonal arbitraon and enforcement of foreign arbitral awards – 

contained in the Arbitraon & Conciliaon Act, 1996 – is updated and is 

based on the UNCITRAL Model Law.

The amendment to the Arbitraon Act in 2021 has done away with the 

regulaons spulang qualificaons, experience, and norms for 

Indian law requires the existence of a valid arbitraon agreement between 

the pares to resolve specified disputes through arbitraon. In the absence 

of an arbitraon agreement between the pares, a wri�en consent of 

pares by way of a joint memo or joint applicaon is necessary for the 

Court to refer the pares to arbitraon.⁴⁵⁰

⁴⁴⁸ See infra Chapter 7 for ADR mechanisms specifically in relaon to resoluon of tax 
disputes.
⁴⁴⁹ Afcons Infrastructure and others v. Cherian Verkay Construcon Company Pvt. Ltd. and 
Ors., (2010) 8 SCC 24.
⁴⁵⁰ Kerala State Electricity Board and Anr. v. Kurien E. Kathilal and Anr, (2018) 4 SCC 793.

⁴⁵¹ Arbitraon & Conciliaon (Amendment) Act 2021. 
⁴⁵² Booz Allen and Hamilton v. SBI Home Finance Ltd., (2011) 5 SCC 532.
⁴⁵³ Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., (2012) 9 SCC 552.
⁴⁵⁴ BGS SGS SOMA JV v. NHPC Limited, Civil Appeal no. 9307 of 2019, decided on December 
10, 2019.

accreditaon and appointment of arbitrators.  This essenally, increases ⁴⁵¹

party autonomy in selecon of arbitrators and a�racts eminent 

internaonal arbitrators to the country, fostering India as a hub of 

internaonal arbitraon. 

Subject to terms of an agreement, every civil and commercial dispute is 

capable of being adjudicated by arbitraon unless the jurisdicon of an 

Arbitral Tribunal is specifically barred. The Supreme Court has emphasised 

that arbitrable disputes must be limited to those concerning rights in 

personam i.e., for enforcement of private rights and not for the 

enforcement of rights exercisable against the world at large i.e., rights in 

rem.⁴⁵² The personal rights stemming from a right in rem are considered 

arbitrable, e.g. regarding licensing of IPR. 

In 2019, the Parliament made significant changes to the Arbitraon Act to 

iron out praccal difficules faced by pares in the conduct of arbitral 

proceedings. The Arbitraon Council of India is set up as an independent 

body which addresses the challenges of strengthening instuonal 

arbitraons in line with internaonal standards. It recognises professional 

instutes providing accreditaon of arbitrators, grade arbitral instuons, 

maintain a repository of arbitral awards and makes recommendaons to 

the Government for easy and swi� resoluon of commercial disputes as a 

measure towards improving instuonal arbitraon.

(ii) Seat and Venue of Arbitraon

The 'Seat' of arbitraon is where the arbitraon is anchored and 

determines the substanve and procedural laws that would be applicable 

during the arbitraon, and also determines the court(s) that would 

supervise such arbitraon.⁴⁵³ The 'Venue' of arbitraon on the other hand, 

is merely the geographical place where arbitraon is conducted.⁴⁵⁴

(i) Arbitrability of Disputes

Concepts of seat and venue of arbitraon as agreed between pares 
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(iii) Recognion and Enforcement of Foreign Awards 

This is a non-adjudicatory process with informal yet structured 

proceedings. The Arbitraon Act extends to dealing with the procedure for 

carrying out conciliaon for se�lement of disputes and for validang the 

se�lements arrived at. Like arbitraon, the conciliator is not required to 

follow the rules of procedure and evidence. Instead, the conciliator(s) is 

guided by principles of objecvity, fairness and jusce and has to take into 

consideraon the rights and obligaons of the pares.

The enforcement and execuon of foreign arbitral awards is conngent 

upon sasfying the requirements detailed in Part II of the Arbitraon Act, 

and the condion of not being contrary to the public policy of India.⁴⁵⁹ 

All arbitral awards, both domesc and foreign are enforceable in India 

similar to the enforcement of decrees of courts.⁴⁵⁶ Enforcement of foreign 

awards may be refused if an award is against Indian public policy or where 

the dispute would be considered non-arbitrable in India.⁴⁵⁷ A foreign award 

which is enforceable in India is binding on pares. ⁴⁵⁸

Mediaon is a party-centric, voluntary, non-binding dispute resoluon 

method with a neutral and credible third party, the mediator. Mediaon is 

quite similar to a conciliaon where the mediator plays a relavely indirect 

assume greater significance in case of internaonal commercial 

arbitraon.⁴⁵⁵ To illustrate, in case of arbitraon before the London Court 

of Internaonal Arbitraon, while the venue of venue of arbitraon would 

be London, the pares may agree that the seat of arbitraon shall be India, 

in which case the rights and obligaons of pares and the procedure for 

conduct of arbitraon would be as per the Indian Arbitraon and 

Conciliaon Act, 1996 as well as be within the jurisdicon of Indian courts.

8.5.2. Conciliaon

8.5.3. Mediaon

⁴⁶⁰ Secon 89 read with Order X Rule 1A to 1C of CPC.
⁴⁶¹ Secon 30, Arbitraon Act.
⁴⁶² Secon 442 of the Indian Companies Act, 2013 read with the Companies (Mediaon and 
Conciliaon) Rules, 2016.
⁴⁶³ Secon 4, Industrial Disputes Act, 1947.

⁴⁵⁵ Secon 2(1)(f), Arbitraon & Conciliaon Act, 1996.
⁴⁵⁶ Secon 36, Arbitraon & Conciliaon Act.
⁴⁵⁷ Secon 48 Arbitraon& Conciliaon Act.
⁴⁵⁸ Secons 46 & 55, Arbitraon & Conciliaon Act.
⁴⁵⁹ Secon 48, Arbitraon Act. See Government of India v. Vedanta Limited and Others, Civil 
Appeal No. 3185 of 2020 (Arising out of SLP (civil) No. 7172 of 2020, decided on September 
16, 2020.

In case of industrial dispute i.e., a dispute between the workmen and 

employer, the assigned conciliators are charged with the duty to mediate 

and promote se�lement of industrial dispute.⁴⁶³

Disputes arising under specific enactments are also nudged towards 

amicable, consensual forms of resoluon. For example: Disputes under the 

Indian Companies Act which are pending before the Naonal Company Law 

Tribunal and Appellate Tribunal can be referred to a Mediaon and 

Conciliaon Panel constuted therein.⁴⁶²

Mediaon can be either:

role and only nudges the pares towards a mutually acceptable and 

innovave soluon by themselves, with the proceedings and the outcome 

remaining confidenal. It is a structured negoaon in the presence of a 

third party who has specialised negoaon techniques, communicaon 

and social skills. 

b) Private mediaon generally provided for contracts by corporate enes 

or tenders or contracts issued by the Government or State agencies. 

Indian law recognises conciliaon and mediaon as effecve tools for 

amicable se�lement of disputes. Hence, as discussed earlier, any civil suit 

filed before a civil court which shows elements of se�lement can be 

referred to resoluon through ADR mechanisms including mediaon.  ⁴⁶⁰

Similarly, se�lement of the dispute is encouraged through agreeable 

means including mediaon during arbitral proceedings.  Where an urgent ⁴⁶¹

relief is not contemplated, there is a mandate on the pares to a 

commercial dispute to exhaust the remedy of mediaon prior to the 

instuon of a suit.

a) Court-referred or court-annexed mediaon under the provisions of CPC. 

It is o�en used in cases of matrimonial disputes and industrial disputes. 

Many courts in India have mediaon centres to enable this; or
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Ÿ Foreign exchange, import and export across customs froners;

Tribunals are specialised adjudicatory bodies set up by the Central and 

State Governments for delivery of effecve and speedy jusce under 

special statutes. On one hand, the Tribunals have the trappings such as 

procedural norms of a Court to ensure jusce and fair play, and on the 

other hand, it is flexible, devoid of technicalies of regular courts.

Ÿ Industrial and labour disputes; 

Ÿ To facilitate the growth and promoon of a healthy, transparent, 

efficient and compeve real estate sector, measures to facilitate 

amicable conciliaon of disputes arising in relaon to allotment of a 

real estate project has been contemplated.⁴⁶⁴

Ÿ Disputes relang to delayed payments towards supplies by a 'micro, 

small or medium enterprise' are to be se�led mandatorily through 

conciliaon. 

Lok Adalats have been established as an alternave forum for effecng 

judicial se�lements⁴⁶⁵, at Taluk, District, State and Naonal levels. These 

bodies also provide legal services and free legal aid to eligible persons. The 

award passed on a dispute by Lok Adalats is final and binding on the 

pares, has the force of a decree and no appeal lies from such award.⁴⁶⁶

8.6. TRIBUNALS AND QUASI-JUDICIAL BODIES 

They are established for adjudicaon or trial of any disputes, complaints, or 

offences relang to (amongst others):

8.5.4. Judicial Selements and Lok Adalat

Ÿ Levy, assessment, collecon and enforcement of any tax;

During the pendency of a case before the courts, the pares may opt for 

se�lement of which is generally referred to another judge who is not 

hearing the suit. Such se�lements effected by the Court are called judicial 

se�lements and includes se�lement by Lok Adalats (Public Courts).

Ÿ Economic offences  

Ÿ Land acquision and reforms by the State; 

Ÿ Ceiling on urban property; 

⁴⁶⁴ Secon 32(g), Real Estate (Regulaon and Development) Act, 2016.
⁴⁶⁵ See Legal Services Authories Act, 1987.
⁴⁶⁶ Secon 96(3), CPC.

⁴⁶⁷ Secon 97 and 98, Companies Act.
⁴⁶⁸ Secon 241, Companies Act. 
⁴⁶⁹ Secon 130, Companies Act.

Ÿ Producon, procurement, supply and distribuon and pricing of 

essenal goods; and

These Tribunals exclude the jurisdicon of all other courts from 

adjudicang disputes (except the writ jurisdicon of the High Court and the 

Supreme Court). Appeals from the orders of the Tribunals lie either to 

Appellate Tribunals (where established within the parcular statutes) or 

the High Courts and the Supreme Court. 

Ÿ Rent control and tenancy issues. 

8.6.1. Naonal Company Law Tribunal and the Naonal Company Law 

Appellate Tribunal

Ÿ ⁴⁶⁷Call for annual general meeng and meengs of members, etc.

Ÿ Grant reliefs against oppression and mismanagement of minority 

shareholders.⁴⁶⁸

The Government constuted the Naonal Company Law Tribunal (NCLT) 

and the Naonal Company Law Appellate Tribunal (NCLAT) under the 

Indian Companies Act, 2013.  NCLT is a quasi-judicial body for regulang 

and resolving civil corporate disputes and adjudicates under the Companies 

Act, including proceedings relang to compromise, arrangements and 

reconstrucon and winding-up of companies. NCLT also adjudicates 

ma�ers under the Insolvency & Bankruptcy Code, 2016 (IBC) that relate to 

corporate insolvency resoluon and liquidaon. Its jurisdicon on these 

ma�ers is exclusive and jurisdicon of ordinary civil courts is barred. There 

are 15 benches of the NCLT across India, with each comprising of a judicial 

and a technical member. The NCLAT hears appeals from decisions of NCLT 

and is situated in New Delhi. 

The NCLT has wide powers including:  

Ÿ Direct the company to reopen its accounts or allow the company to 

revise its financial statement without permi�ng reopening of 

accounts.⁴⁶⁹
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and the Naonal Company Law Appellate Tribunal (NCLAT) under the 

Indian Companies Act, 2013.  NCLT is a quasi-judicial body for regulang 

and resolving civil corporate disputes and adjudicates under the Companies 

Act, including proceedings relang to compromise, arrangements and 

reconstrucon and winding-up of companies. NCLT also adjudicates 

ma�ers under the Insolvency & Bankruptcy Code, 2016 (IBC) that relate to 
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⁴⁸³ See infra Chapter 4.
⁴⁸⁴ Secon 53A, Compeon Act.
⁴⁸⁵ NCLAT has replaced the erstwhile Compeon Appellate Tribunal (COMPAT) by way of 
Secon 171, Finance Act, 2017.
⁴⁸⁶ Secon 53U, Compeon Act.
⁴⁸⁷ Chapter VIA, SEBI Act.
⁴⁸⁸ Secon 15JB, SEBI Act.
⁴⁸⁹ Securizaon and Reconstrucon of Financial Assets and Enforcement of Security Interests 
Act, 2002.

8.6.2. Compeon Commission of India (CCI)⁴⁸³

The Compeon Commission of India (CCI) has been conferred powers 

under secon 3 & 4 to invesgate and act upon all arrangement that are 

abusive, an-compeve or dominang the market. Direcons issued, 

decisions given or orders passed by the CCI  a�er 2017 can be ⁴⁸⁴

adjudicated by NCLAT upon an appeal.  Appeals from the NCLAT lie to ⁴⁸⁵

the Supreme Court. ⁴⁸⁶

8.6.3. Securies Exchange Board of India (SEBI) and Securies Appellate 

Tribunal 

Violaon concerning non-compliance of SEBI Regulaons or SEBI orders 

a�racts levy of penales enlisted under the SEBI Act, 1992.  An alleged ⁴⁸⁷

defaulter may also file a wri�en applicaon to SEBI proposing for 

se�lement of the proceedings. No appeal can be preferred from such 

se�lement.⁴⁸⁸ 

The Securies Appellate Tribunal (SAT) is a statutory body established 

under the SEBI Act that hears all appeals against orders passed by SEBI. 

Appeals from SAT lie to the Supreme Court.  

8.6.4. Debt Recovery Tribunal and the Debts Recovery Appellate Tribunal

The Debt Recovery Tribunal (DRT) was established under the Recovery of 

Debts due to Banks and Financial Instuons Act, 1993. Appeals against 

orders of DRT lie to the Debts Recovery Appellate Tribunals (DRATs). 

The DRT is also the designated 'Adjudicang Authority' under the IBC for all 

DRT also has the jurisdicon to hear cases arising under the SARFAESI 

Act⁴⁸⁹ – a statute aiming to regulate securisaon and reconstrucon of 

financial assets and enforcement of security interest created on property 

rights and connected ma�ers. 

Ÿ Punish contempt i.e. disobedience of any of its orders.⁴⁷⁵

Ÿ Restoraon where a company has been de-registered by order of the 

Registrar of Companies.⁴⁷¹

Powers under IBC

Ÿ Pass orders against preferenal, undervalued and extoronate credit 

transacons of a corporate debtor.⁴⁸²

Ÿ Appoint interim Insolvency Resoluon Professionals and Liquidators.⁴⁷⁹

Ÿ Sancon a proposed compromise or arrangement and to enforce it.⁴⁷⁰

Ÿ Decide on commencement of corporate insolvency resoluon 

process  or liquidaon  against a corporate debtor and declare a ⁴⁷⁶ ⁴⁷⁷

'moratorium' prohibing iniaon or connuaon of any acons of 

recovery including legal proceedings against the corporate debtor.  ⁴⁷⁸

Ÿ Remedy a case of class-acon brought by members or depositors of the 

company against prejudicial management or conduct of the affairs of 

the company.⁴⁷²

Ÿ Rehabilitaon and revival of sick company including seeking assistance 

of Chief Metropolitan Magistrate⁴⁷³ and relang to winding-up of a 

company.⁴⁷⁴

Ÿ Approve a proposed resoluon plan. ⁴⁸⁰

Ÿ Hear appeals from the decision of a liquidator accepng or rejecng the 

claims of a creditor.  ⁴⁸¹

The NCLT has powers and jurisdicon to:

⁴⁷⁰ Secon 230 and 230, Companies Act.
⁴⁷¹ Secon 252, Companies Act.
⁴⁷² Secon 245, Companies Act.
⁴⁷³ Chapter XIX, Companies Act.
⁴⁷⁴ Chapter XX, Companies Act.
⁴⁷⁵ Secon 425, Companies Act.
⁴⁷⁶ Secon 7 to Secon 10, IBC.
⁴⁷⁷ Secon 33, IBC.
⁴⁷⁸ Secon 14, IBC.
⁴⁷⁹ Secon 16 and Secon 34, IBC
⁴⁸⁰ Secon 31, IBC.
⁴⁸¹ Secon 42, IBC.
⁴⁸² Secon 44 to 50, IBC.
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⁴⁹⁰ Part III, IBC.
⁴⁹¹ S. 115BBG of the Income Tax Act, 1961, effecve April 01, 2018.

The Naonal Green Tribunal (NGT) is governed by the Naonal Green 

Tribunal Act, 2010 and hears ma�ers relang to environmental protecon 

and conservaon of forests and other natural resources. The Principal 

Bench of the NGT is established in the Naonal Capital – New Delhi, with 

regional benches located in Pune (Western Zone Bench), Bhopal (Central 

Zone Bench), Chennai (Southern Bench) and Kolkata (Eastern Bench). 

ma�ers concerning the insolvency resoluon and bankruptcy of individuals 

and Partnership Firms, where the amount of default is not less than INR 

1000.⁴⁹⁰ Appeal from the DRT's order lies to the DRAT and therea�er to the 

Supreme Court. 

8.6.5. Naonal Green Tribunal 

It has powers to hear all civil cases relang to environmental issues and 

other natural resources, including enforcement of any legal right relang to 

the environment and for relief and compensaon for damages. To further 

promote green and clean renewable energy and to reduce industrial 

emissions, the government has proposed a concessionary tax rate on 

transfer of carbon credits.⁴⁹¹ Its iniaves and significant intervenons to 

ensure compliance with environmental laws and prevenon of 

environmental damage are listed below:

Ÿ The Water (Prevenon and Control of Polluon) Act, 1974;

Ÿ The Water (Prevenon and Control of Polluon) Cess Act, 1977;

Ÿ The Forest (Conservaon) Act, 1980;

Ÿ The Environment (Protecon) Act, 1986;

Ÿ The Public Liability Insurance Act, 1991; and

Ÿ The Biological Diversity Act, 2002.

The conduct of hearings before the NGT is governed by the NGT Act and 

the NGT (Pracces & Procedure) Rules of 2011.  

8.6.6. Consumer Disputes Redressal Commissions

The Indian Consumer Protecon Act, 2019 idenfies, promotes and 

protects consumer rights. Consumer Disputes Redressal Commissions are 

established at District, State and Naonal levels to enable consumers to 

Ÿ The Air (Prevenon and Control of Polluon) Act, 1981;

seek speedy redressal. These bodies redress issues pertaining to unfair 

contract, unfair and restricve trade pracces, defecve goods, excess 

pricing and deficiency in services. 

District Consumer Disputes 
Redressal Forum

State Consumer Disputes 
Redressal Commission

Naonal Consumer 
Disputes Redressal 
Commission (NCDRC)

Where the value of goods 
or services is less than 
INR 10 million

Where the value of goods 
and services is above 
INR 10 million but below
INR 100 million

Where the value of goods 
and services exceeds 
INR 100 million

Appeals from District 
Forums. 

– 

Appellate and Revisional 
jurisdicon from the 
orders of State 
Commissions or the 
District fora.

All appeals from NCDRC lie to the Supreme Court.

In 2019, the Central Consumer Protecon Authority was established to 

regulate ma�ers relang to violaon of rights of consumers, unfair trade 

pracces and false or misleading adversements which are prejudicial to 

the interests of public and consumers and to promote, protect and enforce 

the rights of consumers as a class. 

Forum Original Jurisdicon – 
Pecuniary limit

Appellate Jurisdicon
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promote green and clean renewable energy and to reduce industrial 

emissions, the government has proposed a concessionary tax rate on 

transfer of carbon credits.⁴⁹¹ Its iniaves and significant intervenons to 

ensure compliance with environmental laws and prevenon of 

environmental damage are listed below:

Ÿ The Water (Prevenon and Control of Polluon) Act, 1974;

Ÿ The Water (Prevenon and Control of Polluon) Cess Act, 1977;

Ÿ The Forest (Conservaon) Act, 1980;

Ÿ The Environment (Protecon) Act, 1986;

Ÿ The Public Liability Insurance Act, 1991; and

Ÿ The Biological Diversity Act, 2002.

The conduct of hearings before the NGT is governed by the NGT Act and 

the NGT (Pracces & Procedure) Rules of 2011.  

8.6.6. Consumer Disputes Redressal Commissions

The Indian Consumer Protecon Act, 2019 idenfies, promotes and 
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Ÿ The Air (Prevenon and Control of Polluon) Act, 1981;
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District Consumer Disputes 
Redressal Forum

State Consumer Disputes 
Redressal Commission

Naonal Consumer 
Disputes Redressal 
Commission (NCDRC)

Where the value of goods 
or services is less than 
INR 10 million

Where the value of goods 
and services is above 
INR 10 million but below
INR 100 million

Where the value of goods 
and services exceeds 
INR 100 million

Appeals from District 
Forums. 

– 

Appellate and Revisional 
jurisdicon from the 
orders of State 
Commissions or the 
District fora.

All appeals from NCDRC lie to the Supreme Court.

In 2019, the Central Consumer Protecon Authority was established to 

regulate ma�ers relang to violaon of rights of consumers, unfair trade 

pracces and false or misleading adversements which are prejudicial to 

the interests of public and consumers and to promote, protect and enforce 

the rights of consumers as a class. 

Forum Original Jurisdicon – 
Pecuniary limit

Appellate Jurisdicon
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⁴⁹² Established under Secon 14, TRAI Act, 1997. For details see 
hps://tdsat.gov.in/Delhi/Delhi.php . Last accessed on .March 1, 2021
⁴⁹³ S. 14(a), TRAI Act. 
⁴⁹⁴ See infra Chapter 4.
⁴⁹⁵ TDSAT Mediaon Procedures under TDSAT Procedures, 2005.
⁴⁹⁶ Telecom Consumers Redressal Regulaons, 2012 
⁴⁹⁷ Secon 18, TRAI Act. 
⁴⁹⁸ Secon 14B, TRAI Act.
⁴⁹⁹ TDSAT Mediaon Procedures under TDSAT Procedures, 2005.
⁵⁰⁰ S. 6(1) PMLA, 2002

Mediaon of disputes being heard by TDSAT is encouraged.⁴⁹⁵ Addionally, 

telecom companies need to establish an in-house consumer complaint 

monitoring and redressal system with an internal system of appeals.⁴⁹⁶ All 

appeals from the Tribunal can only be heard by the Supreme Court of 

India.⁴⁹⁷ TDSAT consists of three members, one of which acts as the 

Chairperson.⁴⁹⁸

The Prevenon of Money Laundering Act, 2002 (PMLA) has set up a two-

ered adjudicatory body to exclusively deal with cases that are invesgated 

by the Enforcement Directorate and Financial Invesgaon Unit under the 

Department of Revenue. The Adjudicang Authority constuted under the 

Act⁵⁰⁰ deals with the issues of confiscaon and a�achment of property 

connected with proceeds of a crime and the appeal lies to the PMLA 

Appellate Tribunal (PMLAT). 

The Telecom Disputes Se�lement and Appellate Tribunal (TDSAT)⁴⁹² 

adjudicates all telecommunicaon services and broadcasng disputes.⁴⁹³ 

TDSAT also hears ma�ers against direcons issued by the Telecom 

Regulatory Authority of India (TRAI)⁴⁹⁴ against telecom companies. 

In order to se�le the disputes in a be�er manner, the Tribunal also has a 

mechanism for mediaon.⁴⁹⁹ All disputes, whether in ligaon or prior to 

ligaon before the Tribunal have a choice to opt for Mediaon at the 

consensus of both the pares. In case the mediaon fails, pares can refer 

back the dispute to the Tribunal again.

8.6.7. Telecom Disputes Selement and Appellate Tribunal

8.6.8. Prevenon of Money Laundering Appellate Tribunal

The Adjudicang Authority and the PMLAT have the sole and exclusive 

authority to decide all ma�ers related to money laundering and financial 

8.6.9. Industrial Tribunals

Ÿ Industrial Tribunals comprising two members with judicial and 

administrave experse have been set up to adjudicate industrial 

disputes in each State. These replace the mulple adjudicang bodies 

under the earlier Industrial Disputes Act, 1947 such as the court of 

inquiry, board of conciliaon, labour courts.

Ÿ Where there exist individual disputes as opposed to industrial disputes, 

they are referred to Grievance Redressal Commi�ees constuted as 

internal bi-parte forums in all industrial establishments with more 

than 20 workers. 

crimes. An appeal to the Supreme Court lies from PMLAT. 

Mulple agencies have the powers to invesgate economic offences, for 

instance, a money laundering case may have the Enforcement Directorate 

invesgang on proceeds of crime, the Central Bureau of Invesgaon 

invesgang on criminal nexus and the Income Tax Department 

invesgang on tax evasion.

The Industrial Relaons Code, 2020⁵⁰¹ provides for various redressal 

mechanisms for 'industrial disputes'⁵⁰² with the goal of expedient 

resoluon that avoids hyper-technicality. 

Ÿ Addionally, the Naonal Industrial Tribunal would hear industrial 

disputes which, in the opinion of the Central Government, involve 

quesons of naonal importance bearing significance over industrial 

establishments situated in more than one State. 

Ÿ The Code is on cooperave se�lement through conciliaon proceedings 

before an officer acng works towards harmonious and speedy 

resoluon within strict me frames. Where a binding se�lement cannot 

be arrived between pares, the ma�er is referred to the Industrial 

Tribunal. Alternavely, arbitraon can be chosen for dispute resoluon 

through a wri�en agreement between employer and employees. 

⁵⁰¹ For details see infra Chapter 5.
⁵⁰² Industrial disputes are any dispute or difference arising amongst employers or between 
employers and workers or amongst workers which is connected with employment or the terms 
and condions of labour including maers of lay-off, retrenchment, terminaon.
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CONCLUSION

 A need to add a new chapter on dispute resoluon process was felt since it 

is a key indicator for a�racng investments. There has been connuing 

legislave and administrave reforms to streamline the exisng framework 

and bring new forums for expeding the resoluon process  with emphasis 

on alternave forms. In the internaonal tax arena, the Government has 

me and again reaffirmed its commitment to working in a mullateral 

framework like the OECD-G20 lead BEPS. Addionally, it has commi�ed to 

replacing ineffecve mechanisms with newer and more efficient machinery 

as can be seen from the abolion of the Se�lement Commission, the 

Authority for Advance Ruling & intellectual property appellate board. 

Judicial se�lements and Lok Adalat are other notable examples. 2021 

Amendment to the Arbitraon law governing qualificaons and experience 

for accreditaon and appointment are an indicaon of pace of changes. 

The pivotal role played by Naonal Company Law tribunal and its appellate 

body in past few years in resoluon of Insolvency & Bankruptcy cases and 

dealing with corporate business reorganizaons have paid rich dividends 

for seeking mely resoluon. It is ancipated that this area shall receive 

considerable focus of the law makers in the years to come. 

Awards passed by Industrial Tribunals and Naonal Industrial Tribunal can 

be challenged before the High Court and the Supreme Court respecvely.
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